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OF THE _ 


W LAW S 


ENGLAND. 


Gentlemen, 


= Heſe Enſuing Reports, being brought 
© to me in Manuſcript. in the pecu- 
liar Dialect of our Common Law) I 
diſcovered the ſame to be the Hand- 
ND writing of that late Judicious and 

2 Honorable Perſon, Sir John Bridgman 

Knight, deceaſed, Serjeant at Law, heretofore Chief 
Juſtice of Chefter (the memory of whoſe great Learn- 
ing, and profoundneſſe in the Knowledge of the Laws 
of Engl ind till liveth , although himſelf be dead) 


and thereupon beſtowed {ome pains in the peruſall 


thereof; wherein found many things (in my weak 
apprehenſion) worthy of obſervation, which induced 
me to encourage the ranſlation thereof into our Nas 
tive Idiome ( the Language enjoyned by the preſent 
Authority onely to be Uled in things of this Nature) 
whereby the ſame might become of publike Uſe; if 
any, well acquaifttcd with the Authors Character, 


hall doubt the Credit of this Copy; they may have 


_the i tight of the Orciginail (che better to ſatis fie thiem- 
kee by the help of the Stationer. The Caſes are not 


2 placed 


— 


placed in time as the ſame were adjudged, but Printed 
in that order as they were found under the Authors 
own Hand; For this Defect, it is hoped, that the 
Table may make amends , which you will finde to 
be a perfect Repertory. as to each materiall thing 
contained in this Book;) What faults have eſcaped 
the Preſſe, will lye in the power of the judicious 

Reader to correct. Mr. Brac on in his firſt Book, 
Cap. 2. faith, Si aliqua nova & inconſueta emerſerint, 
& que prius uſitata non fuerint in Regno; Si tamen ſimi- 
lia e venerint, per ſimile judicentur; cum bona fat occaſio 
4 @ familibus procedere ad ſimilia. Let this ſerve to Apo- 
logize for ſuch encouragement as hath been given by 
me for the publiſhing of theſe Reports; I having no 
other aim herein, then the Publike good; Farewell. 


Middle Temple, 
5 Nov. 1658. 
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NAMEs of the Casts, 


"Ee | | H 
Ar caſe, 13 Tac. 29 Harris and Leweſs caſe. 56 
Aſhfields caſe, 14 Iac. Hollands caſe. 69 
40 5 K 42 
Adams caſe, 15 Jac. 107 The King againſt Sir John 
Agards calc, 15 Jac. 130 | Byron. 22 
The King & Allen againſt 
8 Neyton, is Jac. 113 
Baſſets caſe. 8 The King & Parker againſt 
Biſhop of Chicheſters caſe, Webb, 14 Jac. 120 
1 Car. „ + 5 
„%% 38 
Crockers caſe, 27 Lightfoots caſe, 14 Iac. 88 
Coopers caſe. 60 Lees caſe, 15 Jac. 116 
Crawleys caſe, 13 Jac. 64 Lingens caſe, 15 Jac. 128 
D | | M 
Dawtrees caſe, 18 Jac. 4 Moores caſe. 6 
Daviſons caſe. 5 Meskins caſe. 16 
Mills caſe., 63 
E Maſons caſe, 14 Jac. 87 
Evans caſe, 16 Jac. 118 Mandes caſe, 13 Jac. 92 
Mittons caſe. 123 
> Muſchamp and Lock a- 


Froſſets caſe, 14 Jac. 49, gainſt Blewit, Sampſon; 
| and Jenny, &c. 132 


G | 
Garths caſe. 24; © M_ 
Goupes caſe, 12 Jac, 51 Norris caſe, iz lac. 47 


Newſhams 
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Caſes. 
Newſhams caſe, 14 Iac. Smalmans caſe, 13 Tac. 42 
100 Smith for the King againſt 
Boynton, iz lac. * 
P Smiths caſe, 13 lac. 59 
Pets caſe, 17 Iac. fo. 1 Standiſhes caſe, 14 Iac. 103 


Ponelleys caſe, 18 Iac. 12 


Perimans calc, 14 
Sir Thomas Palmers caſe, 

11 Jac. 46 
Penſons caſe, 66 


Parkers calc, 14 Iac. 89 
Perryns calc, 12 Iac. 90 


R 
Robinſons caſe, 13 Iac. 79 
Robinſon againſt Greves, 
„ 81 


S 
: Samborns cale, 19 Iac. g 


Southerns caſe, 13 Iac. 125 


A T. 
Townleys caſe, 25 
u 
Vanlores caſe, 14 Iac. 58 
4 
Whittons caſe, 3 50 


Weals caſe, 14 Iac. 60 
Webbs caſc, 13 Iac 84 
Webb and lucks caſe, 
IA lac, 110 
Woods calc, 16 Iac. 139 
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REPORTS 


Serjeant BRI DGMAN. 


Hill. 17 Jac. Rotule 176. Peter againſt 
Browne. 


Pan is ſeiſed of Land in Fee, and, ha bing 
* two Sons, doth deviſe his Land to his 
younger don and his Yetrs, and it he dye 
without Iſſne (living the eldeſt Son) then 

the elder ſhall have the Land to him and 

his Heirs: the Deviſsz dies, the younger 

> - Donhadiſnea Daughter, that dyed with⸗ 

. ontiſſue : then the younger Son ſaffers a 

15-84 common recovery with Uoucher, to the uſe 
of him and his Heirs, and after deviſeth to another and his heirs, and 
then dies without iſſue, living the elder Don. 

Whether the De vilee oz the elder don ſhould have the Land : was 
the queſtion; 

And the Counſell foz the Deviſee raiſed thzee points. | 

1. Admitting that theſe woꝛds in the De viſe were omitted, viz. - 
(living the eldeſt Son) whether the younger Don had an Eftate-taile, 
o2 not? 

2. Whether theſe wozds do make ſuch alteration of the Efate, as 
to make the Eſtate a Fee-ſtmple determinable upon this contingency, 
viz. (if he die without iſſue, living the elder Don?) 

3. Admitting that there were ſuch a Fee in the younger Son, vet 
whether this Eſtate deviſed to the eldeſt Don, be not deftroted by the 
recovery ? | | p 

And as to the fir it point it was argued ; that if theſe wozvs of limi⸗ 
tation (living the elder Son) had been omitted, the younger ſon had had 
an Eſtate⸗tail by this Deviſe, the remainder in fee to the eldeſt Son. 

Foz although the Deviſe to the younger Son was to him and his 
heirs, which (in caſe the Deviſe had ſtayed there) had made a very 
good Fee-fimple to the younger Son; yet when the Deviſoz goes and 
veclares further, and deviſeth, that if he dye without. iNue, that the 
elder ſon ſhall have the and, this laſt uumitation( if he dye without iſ- 
ſue) doth reſtrain the generality of theſe woads (his heirs) to the heirs 


of the body of the younger Don only, ſo that the la Deviſe to the 
1b eldeſt 


Petts _— 


Browns 


FF 


II. : 


eldeſt Son doth declare anderemplifie what kind of heirs the De viſoꝛ 
intended in the firſt Deviſe to the youngeſt Son; and in the 5 H. 6. 
and the 5. where Land was given to R. and K. his Wife, and their 
heirs, and to the heirs of the ſaid R. if the heirs of the ſaid R. and K. 
his bee ſhould dye, and this was adjudged a godd Eſtate in 


tail. And there it was laid by Hall, that if Land be given to a man 
and his Heilt foz ever, Et fi contingit ipſum Obire fine haredibus de 
corpore ſuo, this is à good eſtate in tail: and inthe 19 H. 6. 74. by 
Vampage, It I give land to another and his heirs foz ever in the be⸗ 
ginning of the Deed, and then after J.ſay Quod fi contingat, that if he 
die without heirs of his body, that it ſhall remain fo another, in this 
caſe the Law intends by the Si contingat, that it is but am Oſtate⸗tail. 
And in the Book of Aſſiſes 14. Land was given to B. and his heirs, to 
have and to hold ta him and his heirs foz ever, if B. ſhall habe iCue of 


his body, and if he die withont heirs of his body, that the Land ſhall 


_ 


ſue, 


t ty the Dangz and his heirs. B; had iſlne which died without if- 
5 pan that B. had 1 0 Gant, in tail. and becauſe 
he died without heirs of his body, it u adjudged that the Done: 
ſhould recover againft the collaferall hetre of B. And ik the Law be ſo 
in Deeds oꝛ Gzants executed in the life of the Donoz, a fortiori in a 
Deviſs, which ts to be taken moze favonrably then an eſtate made by 
Deed, and therefoze it is ſufficient in a Deviſe to have the intention 
of the De vile under ſtoud, either/to make an effate in fee oz in tail, 
although pꝛoper wozds to make ſuch an eſtate be not nſed, and the in⸗ 
tent of the Deviſoz cannot be moze manifeſt to have an eſtate in tail 


then in this caſe. 5 


As to the ſecond Poiãt, the que ſt ion will be, whether the poun⸗ 
ger Son bath an eſtate in Tail oz in Fee determinadle by this limi⸗ 
tation 2 and it ſeemed to them that he ſhall have but an Efate in tail. 
In which, the queſtion is, to which eſtate theſe wozds of limitation, 
to wit (living the elder Son) Mall be referred, viz. Whether to the 
Eſtate made to the younger Don, oz to the Eſtate given to the elder, 
foz if they be referred to the Eftate made to the younger , there is no 
queſtion but theſe Woꝛds do abzidge e reffrain the eſtate, but if to the 
elver, then they make no reffraint oz reffriction as to the e ſtate of the 
younger on, but onely limit the remainder fo the elder Don on 
this contingency only, viz. (Af he be alive at the time of the death of 
the vdungeſt don without iſſue.) Ans to pꝛobe that theſe wozds ſhall 
be referred to the eſtate deviſed to the elder brother; They ſaid, That 
if the land had been deviſed to the younger Don and the heirs of his 
body, and if he dyed without iſſue, living the elper, that the elder 
ſhould have the eſtate to him and his heirs; it is 
ger bath an abſolute eſtate tail, and that then the re 
der hall be on this contingency,viz. (At he be living 
dies without iCne. ) And ſo is Frenchmans Cale, 1,8 2. Elia. who de- 
miſed land to his wife foz life, the remainder to Charles Frenchman, 
and the heirs males of his body, and, if he died without heirs males of 
his body, the remainder to Arthur Frenchman and the heires males of 
his body. Charles had iſſue a Daughter, and died without iſſue male, 
and it was ad judged that the Daughter ſhould not have the land, fo3 
this contingency does not alter the Eſtatetail that was firſt limited to 
Charles, and,althongh the De viſe in the caſe at Bar be to the youngeſt 
Don and his Helrs without any limitation of his body, pet, the limi- 
tat ion 


"i 


* 4 CUNT ERTIES 


Petts —_— 


Brovn. 


— 


tation afterwards, to wit (if he die without iſſue) does explain well 
enough, that the heires of his body are intended, and then the ſubſe⸗ 
quent woꝛes (living the Eldeſt Son) cannot alter the eſtate firſt given 


to the younger Son. And Hil.40,Eliz. in the Kings Bench by Walmeſ- 


ly, Jf one deviſeth land fo his Son and his heirs, and further de viſeth 
that if he die without iſſue, that the land ſhall be ſold, yet the Son ſhall 


have an eſtate in fee and not in tail, but ofherwiſe, if he deviſed that 


if he died without illue that the lands ſhould remain over, foz in the 
firf caſe, he diſpoſeth of no moze of the eſtate by the laſt wozds, then 
he did at the firſt, but in the laſt caſe he diſ poleth of the eſtate it ſelf in 
remainder. And this was agzeed by Owen, 18, & 19, Eliz. Rot. 354. 
and 1 5. & 16. EKZ. Rot. 330, where the caſe was, That one Edward 
Clark, being ſeiſed in fee of two Honſes, had iſſue Henry, and two 
Daughters, Alice and TIhomaſin; Henry dyed befoze the two daugh- 
ters, living the Father, the Father deviſed one honſe to his daughter 
Alice and her heirs fez ever, and the other to Thomaſin (who was at 
that time but eight years of age) and her heirs fo2 ever, and if ſhe died 
befoze the age of ſirteenyears (Alice then living) Alice ſhould have it 
to her and her heirs, and if Alice ſhould die having no iſſue (living 


Thomaſin) T homaſin ſhould have the houſe of Alice to her and her 


heirs, and if both of them died without iſſue, he deviſed the two houſes 
to the two Daughters of his Son Henry and their heirs, and if they 
died without ifſne, he deviſed the remainder to a ftranger. Proviſo, 
That if Alice ſhould marry I. S. that Thomaſin ſhould have her part 
to her and her heirs, and if Thomaſin ſhould dye having no Child, that 
the daughters of Henry ſhould have all, and if they died having no 
Child, the remainder tc a ſtranger as afozeſaid. The Deviſsz dies, 
then Alice marries N. but not I. S. and enters into her houſe, Tho- 
maſin after ſixteen years of age dies without iſſue : And if Alice 93 the 
daughters cf Henry ſhould have the eſtate of Thomaſin was the que- 
ſtion. And it was holden by thzee Juffices, that the daughters of 
Henry ſhould have it, becanſe that Thomaſin did not die within the 
age of ſixteen years, and that, it being obfcacd that there was no eſtate 
tail to any of the daughters but a feeſimple conditionall upon a con- 
tingent, it was at laſt adjudged 14.Eliz.Ror. 340. that they were Te⸗ 
nants in tail by this Deviſe , in Mich. 37, & 38. Eliz, 42. & Mich. 
14. & 15. Eliz. | . 


© 


And Michaelmas 18, Jacobi. This Cafe was argued by Montague Judgment, 


cheif Juſtice, Doderidge, Haughton and Chamberlain, who all agzeed, 
that by this Deviſe the poungeft Son had not an Eſtate⸗tail, but a li⸗ 
mited fee, ſo that by his dying without iſſue, living the elder Don, his 
eſtate was quite determined; and all except Doderidge agzeed, that 
tbe Recovery cculd not hurt the future Deviſe. But Doderidge was 
much againſt this opinion by reaſon of g2eat miſcheif that might en- 
ſue by making of Perpetuities in Deviſes, andcited Archers Caſe, 


and Capels Caſe , but notwithſtanding Judgment was affirmed as * 


afoʒeſaid. 


De 


** 


Daw:ree againſt 7 
Dee, and others. 


i 


F De Termin. Trinital. 18 Jacob. Rot. 1198. 
| | 


Dawtree againſt Dee, and arhers. 


an Adion on the Caſe, wherein the Plaintiff Declared, That 
I be the fifth of July,16 Jacobi, was and is ſeiſcd in Fee of a Capital 
Meſluage called Moor. place, with the appurtenances, and of 600 
Acres of Land, meadow and paſture, in Petworth, with the ſaid 
Meſſuage uſed, of the annual value of 100 l. which Meſluage he and 
thoſe whoſe Eſtate he hath in the ſaid Melſuage and Tenements, 
therein Farmozs and Tenants, have time out of minde uſed to keep 
good hoſpitality foz the relieving of the Pooz in Petworth afozeſaid , 
and that in the Church ol Petworth afozeſaiv, on the ſaid fifth of July 
and alſe time ont of minde, there hath been and is a little Chancel, 
on the Noth part of the Parſons Chancel in the ſaid Church; and 
alſo whereas on the ſaid day, and time cut of minde, there were 
divers Seats in the ſaid little Chancel, and that the Plaintiff and 
thoſe whole Eſtate be hath, time out of minde have repaired at their 
charges the ſaid little Chancel, and the Seats from time fo time, as 
often as was needful ; and by reaſon thereof, the Plaiatif, and all 
thoſe whoſe Eſtate he hath, have foz all the ſaid time afozeſatd, onely 
ower, liberty,” and pꝛiviledg to ſit in any of the ſaid Seats in the 
aid little Chancel, to hear Divine Service in the ſaid Church, and 
alſo to bury the dead bodies of any perſon whatſoever in the ſaid Chan⸗ 
tel, at the pleaſure of the Plaintif, and thoſe whoſe Effate he hath ; 
and foz all the ſaid time have made convenient Gzaves in the ſai d 
Chancel, foz the ſaid bodies, at their will and pleaſure : And that no 
other perſon, from any time fince the memozy of man, have uſed to 
ſit in any of the ſaid Seats, oz to bury any dead bodies in the ſaid 
Chancel, without Licenſe of the Plaintiff, oz thoſe whoſe Eſtate he 
bath. Nevertheleſs the Defendants, intending to diſ-inherit the 
Plaintiff, and ta hinder and dep2ive him of the ſaid liberty, the ſaid 
day, and from thence until the firſt of May, 18 Jacobi, at Petworth 
afozefaid ; Prædictum Henricum ad ſedendum in ſedibus in Cancellula 
prædicta tunc exiſtentem, & ad intrandum in Cancellulam prædictam ad 
Divina Servitia in prædicta Eccleſia de Petwozth celebrata, audiendum, 
1.. + fraudulenter & malitioſe impediverunt, per quod idem Henricus Daw- 
trey in Cancellula prædicta intrare, vel in eiſdem ſedibus ad Divina 
Servitia in eadem Eccleſia durante tempore illo celebrata audiendum 
per totum idem tempus ſedere non potuit, ad damnum 40 l. 
The Defendants plead, That Henry Earl of Northumberland, 
the fifth of July, and long befoze, and always after until now, hath 
been, and yet; is ſeiſed in fee of the Yonoz of Petwort h, and of the 
ſaid little Chancel, as parcel of the ſaid Bonez: and that the De- 
fenvants, as ſer vants to the ſaid Earl, lived in the ſaid Yonoz ; and 
by the ſaid Earls command, tye ſaid fifth day of July, and foz divers 
other days and times between the ſaid fifth day of July and the firſt of 
May, as often as Divine Ser vice was celebzated in the ſaid Church, 
did fit in the ſaid ſeats at the gelebꝛation of Divine Service, which 
are the Impediments the Plaintiff did complain of, 
Td which the Plaintiff demurred. 


— 
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') Daviſon againſt | 
Culier. 


1. In this caſe if was argued foz the Defendants, That the De- 
claration was not good, becauſe that the Plaintiff did not ſet fozth 
the manner of the Diſfurbance, whereupon iCue might be taken 
thereupon, but onely declares that the Defendants did hinder him 
from ſitting in the Seats, oz to enter into the Chancel, which allega- 
tion is too general, to take any certain iſſue upon: And lo in the 10 
Ed, 3. 39 A and B. where one lets Land foz twelve years, and foz 
ſecurity of the term, makes a Charter of Feoffment, upon condition; 
that if the Leſſee was diſturbed within the term, that he ſhould hold 
the Eſtate to him and his heirs. Aud all this matter was found by 
the Recognitozs in an Aſsiſe upon the general iſſue, and that the 
Leſſee was diſturbed : And this Uerdict was adjudged inſufficient, 
becauſe they did not finde how the diſfurbance was made. Vid. 8 Rep. 
Francis Caſe, and the Commentaries 84. Stranges Caſe. That every 
Declaration ought to have ſuch certainty as the Defendant may 
know what matter to make anſwer unto. Vid. Comment. 202. ad 
3 H. 7. 12. Return of a Refcous ought to be certain to every intent, 
foz that is in nature of a Declaration : And in the 22 Ed. 4. 47. 
Treſpaſs foz divers treſpaſſes is not good, becauſe of the incer- 


2. Admitting the Declaration is good; It ſeemeth that the Plex 
in Bar is good, becauſe the Defendants have made a good Juſtiũca⸗ 
tion, viz. That the Chancel is the Earls Inheritance, and that they 
did ſit there by his commandment : foz although it might be true, 


that a Liberty to ſit and to bury there, yet he cannot reſtrain the 


owner of the ſoyl from the uſage of it: As, if one hath Common in 
the Land of another, oz a Map, oz other Eaſment, yet he cannot foz 
theſe things, reſtrain the owner of the Land from making uls of it. 
21H. 7. 39. If the Defendant in a Treſpaſs Quare clauſum fregit 
the fir of May, does juftifie the ſecond of May, which was the ſame 
Treſpaſs, this is a good Plea, becauſe it may be the ſame Treſpaſs, 
becauſe the day is not material: And 3 H. 6. 12. in a Treſpaſs foz 
entry into his Warren, the Defendant pleaded that it was his 
Franktenement, and adjudged-a good Plea as to the entry, becauſe 
be cannot enter into his own Land vi & armis: but he was put to 
plead further as to the Chaſing. 21 H. 6. 26. In a Treſpaſs foz 
Battery in L, the Defendant juſtiſied foz keeping his poſſeſſion in S, 
which is the ſame Treſpaſs, and adjudged a good Plea without Tra- 
vers, becauſe it is Tranſitory. | 

But the Court agreed the Declaration was good and particular 
enough, as in a Quare Impedit. The Plaintiff did alledg generally 
that the Defendant hindered him to pzeſent, and that was good. 
And all the Judges agreed, that the Plea in Bar was utterly inſuffi- 
ctent ; foz one cannot have the Free⸗ hold of a Church, oz any part 
thereof. And Judgment was given foz the Plaintiff. 


Daviſon againſt Culier, In the City of Norwich. 


He Plaintiff at the Seſſions _—_— held at Norwich, 16 Ja- 
cobi, did infozm fo2 the Ring andhimſelf, That the Defendant, 
being a Gꝛocer, the firſt of September then laſt paſt, at Norwich, did 
Angroſs and get into his hands, - buying, contract, o; _ of 
| divers 


Judicium. 


„ 


Moor againſt Sir Grorge 
Reynel,&c. 


f Judicium. 


divers perſons unknown, 400 Quarters of Wheat, each Nuarter 


the fozm of the ſaid Statute : Wherefozo he pꝛaped, that the De- 
tendant might foafeit the value of the Coꝛn, and that he might have 
half the value, &c. | 

The Defendant pleaded Not guilty. 

Che Jury finde, that 5 Ed. 6. it was Snacted, That every perſon, 
who, after the firft of May thence next enſaing, ſhall get into their 
hands, by buying, contract, 02 pzomile, xc. otherwiſe then by De viſe, 
G2ant, 02 Leaſe of Land oz Title, any Cozn growing in fields, oz 
any other grain, butter, ec. 02 dead victuals, to the intent toſell them 
again, ſhall be taken to be an Ingroſſer; and fo2 the firſt offence 
ſhall be impziſoyed two months without Bayl, and ſhall fozfeit the 
value of the things ingrofed.' And as to 380 Nuarters of the ſaid 


at the m of he 5. to the intent to ſell the ſame again, contrary to 


' Wheat, they found the Defendant not guilty; and as to the twenty 


Nuarters reſidue, they found that the Defennant the firff of Septem- 
ber 10 Jacobi, and continuing after till the tenth of Auguſt next 
following, at the ſaid City did uſe the art and trade of Starch⸗ 


making; and that he the 21 of September 15 Jacobi, did get into 


his hands by buying, and not by Deviſe, Gzant, oz Leaſe, twenty 
Au ters of Mheat, reſidue of the ſaid 400 Muarters, ts the intent 
to convert the ſame into Starch; and the 20 October, in the ſame 


year, did convert the ſame into Starch; and the 26 of October, did 


ſell the ſame to ſeveral perſons; and that everp one of the ſaid 
Nuarters at the 21 of September was of pzice 36s. But whether 
the Defendant were guilty of the Jngrofſing afozeſaid, accozding 
to the fozm of the Statute, the Jury knew nof, and therefoze de- 
ſired the Opinion of the Court, but if otherwiſe, xc. And this Re- 
co2d was removed into the Kings-Bench by a Certiorare. And Judg⸗ 
ment was given againft the King and the Infozmer. 


Moor againſt Sir George Reynel, Marſhal of the 
Marſhalſee. \ 


[? an Action of the Cafe ; wherein the Plaintiff declares, That 
he, the 15 Jacobi, did recover fn the Common-Pleas 2401. Debt 
againſt one Gilbert Alſop, and 20 l. damages, and that the Plaintiff, 
in execution of the ſaid Debt, did pzoſecnte the ſaid Gilbert by ſeveral 
Judicial WMzits (ning ont of the ſaid Court. And that he, by a 


Writ of Exigi Facias, {ning out of the ſaid Court, the next erm 


after the ſaid Judgment, directed to the Sheriff of the City of Exce- 
ter, and Returnable befoze the ſaid Juffices Quindena Martini, 
that the ſaid Gilbert the 28 ORob. 15 Jacobi, was Dut-lawed in the 
ſatd Cify at the Suit of the Plaintiff in the Plea of Debt afozeſaty, 
unde tunc convictus fuit, &c. That Michaelmas 15 Jacobi, the 
Plaintiff took out of the ſaid Court a Capias ut lagatum againft the 


Delendant, then to the ſaid Sheriff direced, returnable Octabis Purifi- 


cationis. That the 8 Octob. 15 Jacobi, the ſaid Mzit was delivered 


fo the ſaid Sheriff. That the 20 Jannary, 13 Jacobi, the Sheriff took 


the ſatd Gilbert, and held him in his Cuſtody. That the 23 Jznuarii, 
I5 Jacobi, a Habeas Corpus was awarded to have the D-:f:nd:nt 
cum cauſa, &c. Eunæ proxim, poſt craſtinam purificationis. At 


which 
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Mooragainft Sir George 
©, Rey nel, &c. 


which vay he came fo the ſaid Court in the Cnffody of the ſatd Sheriff, 
who returned the ſaid Wit, That the twelfth of February the Defen- 
dant was committed by the ſaid Court to the Marſhalſey (the Defen- 
dant then, and yet being Parthall) nevertheleſs the Defenvant the 
thirteenth of April, 18. Jacobi, at Weſtminſter, did ſuffer the ſatd Gil- 
bert to eſcape againſt the will of the Plaintiff, he being nnſatisfied his 
ſaid Debt and damages, whereupon the ſaid Plaintiff hath loſt his 
ſaid Debt and damages, ad damoum 300 . 

The Defendant pleaded that the ſaid Gilbert was committed to 
him by vertue of the ſaid Mit, but ſaid further, that he remained in 
his Cuſtody from the afozeſaid twelfth of Febr. untili the twenty ſe- 
venth of Febr. the 16.Jac. during all which time the Plaintiff never 
pꝛaved to have the ſaid Gilbert in execution, neither was the ſaid Gil- 
bert eber committed at the requeſf ofthe Plaintiff to the Parſhalſey, 
in execution foz the ſaid debt and damages. And pleaded further, 
that the twenty ſeventh of Febrz 16. Jac. the ſaid Gilbert did eſcape 
againſt the will of the Defendant, which is the ſame eſcape, whereon 
the Plaintiff voth veclare. Upon which Plea the Plaintiff did ve- 
mur. | 

Bridgman fozthe Plaintiff. J conceive Judgment onght to be gi⸗ 


ven foz the Plaintiff, foz, when the Defenvant Alſop in the firſt A. 


ion was taken by the Capias utlagatum after Jndgment, he was in 
execution foz the Plaintiff. Vide Cokes Rep. Vernons Caſe : foz in aſ- 
much as the King, by the oziginall Suit of the party, is entitled to 
ha be all the Goods and Chattels, and the Pzofits of the Land with 
his body alſo, by reaſon of the Dutlawzy, it is good reaſon that if the 
Defendant be taken at the Suit of the King, that as the King ſhal have 
whenellit by the ſnit of the party, ſo the party ſhould have ſome benefit by 
the ſuit of the King. | Rs 
Reſolved by the Court, that when he was taken by the Capizs utla- 
gatum iſſuing out of the Kings Bench, he ſhall be in execution foz the 
Plaintiff pzeſently after the Arreft, if the Plaintiff will, although his 
body was never bzonght-into the Court, and although the Court dis 
not commit him in execution foz the party. | 
Note, that in all Caſes when the Defendant may have a Capias ad 
fatisfaciendum, and the party Defendant is taken by a Capias pro fi- 
ne, there the Defendant is in execution pzeſently, if the Plaintiff Hit 
without any Pꝛaper of the party, but when the Plaintiff hath Judg- 
ment, and lets paſs his time, ſo that he cannot pꝛeſeutly neither by 
Capias no2 by Fieri facias, but is dziven to his Scire facias, there if the 
Defendant be taken by a Capias pro fine, the Plaintiff muſt pzay that 
he may remain in execution foʒ him, but this cannot be done without 
ſuch Pꝛaper. Vide 5.Rep.Frofts Caſe, 22. Aſſiſe 74. Jfone condemned 
foz a Diſſeiſin, with fozce, oz fees be taken foz the Fine, yet he ſhall 
not go at large if the party pzayes that he may remain foz his execu⸗ 
tion: and in 11.H.7.15 when the party may have execution without 
a Scire facias, the execution foʒ the Ring ſhall be pzayed foz the party, 
and it is not materiall whether there were a Capias in the Dziginall, 
but otherwiſe if it be after a year, 2.Rich.3. It one be taken foz a fine 
to the King within the year, andthe King pardons him, vet he may 
remain fo2 the party. And ſo in this Caſe J conceive, that Gilbert 
was in execution foz the party , and if he was not , yet the Plaintiff 
bath pzoved him in execution, from whence he eſcaped by the — 
* 0 
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Baſſett againſt Jefiock 
and Johnfon, 


—— 


Judicium. 


* 


Judicium, 


of the Defendant, ſo this Action doth well lye. Alſo the Plaintiff 
doth charge the Defendant with an eſcape, 13. April, 18. Jacobi, and the 
Defendant pleads an eſcape the 27. Febr. 16.Jacobi, which was a year 
and two daies befoze the eſcape alledged by the Plaintlf, to which the 
Defendant hath made no anſwer, and although he concludes that it 
was the ſame eſcape; which makes the plea good, where the time is 
not materiall, vet it is not in this caſe, foz here it is admitted by the 
Defendant that the Plaintiff might have. pꝛaped him in execution 
ſo long as he remained in pziſon, but it may be he made his pzayer af- 
terwards, viz. between the 27. Febr. 16. Jac. and the 13. April. 18. Jac. 
as it may very well be in this caſe, and then the averment of the De⸗ 
kendant is nothing to the purpoſe. Allo the Defendant ſaith , that he 
remained in Pziſon from the twelfth of February, 15. untill the ſeven 
and twentieth of February, 16. Jacobi. during which time the Plaintiff 
did not pzay him in execution, in which caſe the day is excluded by this 
wozd Quouſque. _ | 
Crook contra, Who ſaid, that the Declaration was inſufficient, 
fo2 it ought to have been Tam pro Domino Rege quam pro ſeipſo, be- 
cauſe here is a contenipt to the Ring: But upon full debate of the 
Caſe, and upon ſhewing a Pzeſident to the Court which was Plc. 
Jacobi Rot. 308. in the Common Pleas, between King and Monlenax, 
Where the Declaration was fo2 the party onely, and all the Pzothono- 
taries vid certifie the Court, that the gzeater part of Pꝛeũdents of 
ſuch Actions bzought in the Common Pleas, were foz the party only, 
and not Tam pro Domino Rege quam ſeipſo, whereupon it was ad⸗ 


| Judged that it was good either way; and Judgment was given foz the 


laintiff. And note that in this caſe the Judgment was Quod De- 
endans ſit in miſericordia, and not Quod capiatur, vide 27. Aſſiſe 1 1. 
42.Aſliſe, 17. Dyer 238. 40, & 41.Eliz..New Book of Entries,44,& 45 


Baſſett againſt Tefiock and Johnſon. 


12 an Ejectione, the Jury gabe a ſpeciall Uerdic to this effect : 


That Queen Elizabeth was ſeiſed in fee in Jure coronæ of the Bans 
noꝛ of Watton in the County of York, and that A ing James the 15. 
Martii. 2. Iac. did gzant the ſame to William Brown and Robert Knight, 
and their Peirs, who the twenty ſeventh of April, 3. Jac. did bargaing 
and ſell the ſame to Michael Feilding and his heirs, who entred and 
died ſeiſed, and after whoſe death the ſame deſcended to Baſill Feilding 
as his Bꝛother, who made a Leate to the Plaintiff. 

Bridgman, It ſeemeth to me that the Plaintiff hath made a good 
Title: But if was objected, that there was no good Title, foz that it 
* N that the Queen died ſeiſed, oz that the Lands deſcended to 

ing. 

Büt it was anſwered, that when the Queen was ſeiſed in Fee in 
Jure Coronæ, that ſhall be intended to continue, untill the contrary be 
ſhewed: foz when an Effate of Inheritance is once alledged, it ſhall 
be intended fill to coutinue till the contrary be ſhewn. Plow. Com. 
193.43 1. and 202. 

And afterwards, viz. 19. Jacobi, Judgment was given foz the 
Plaintiff, without any argument at the Bench. 


Tin. 
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Samborne againſt 
Harilo . 


ES 


Trin. 19. Jac. Samborne againſt Harilo. 
[? an Action of Treſpalle, foz that the Defenvant 10, Octob. 44. E- 
liz. the Plaintiffs free Warren at Mouldford, in certain places 
there called Harecombe, Harcombe Coppice, and the Down, did bzeak 
and enter, and did therein hunt without the licenſe of the Plaintiff, 
and thzee Bares and thzee hundzed Conies did take and carry away. 
Continuando, as to the ſaid Yunting and faking and carrying away 
the ſaid Mares and Contes from the ſaid tenth day of October, to the 
firft of November. | | | 
And farther declared, that the tenth of April, x. Jac. the Defendant 
the ſaiv Warren in the ſaid places did bzeak and enter, and therein, 
(without the licenſe of the Plaintiff ) did hunt , and twenty Mares 
did take and carry away, continuing the ſaid hunting untill the 
firft of March next after, &c. 374. ] 

And further declared, that the tenth of April, 2. Jac.-the ſaid Defen⸗ 
vant the ſaiv Warren in the ſaid places did bzeak and enter, and 
therein without the licenſe of the Plaintiff did hunt, and fozty Bares 
and four hundzed Conies did take and carry away, continuing the 
ſaid hunting uutill the firſt of March following, contra pacem, &c. & 
ad damnum, &c. . | 6744 9508 

The Defendant as to the Vi & armis, and to the firſt Treſpaſſe, 
Cextept the entring and hunting in the ſaid place called the Down, and 
the taking and carrying away the thꝛee hundzed Conies) pleadsd not 
gufity. And as to the entry, hunting and carrying away the ſaid 
Conies, he ſaith, that the ſaid place called the Down, is and ha 


been time ont of mind Communis fundus, containing by effimation 


two hundzed acres of Land and Paſture, and that befoze the ſaid fenth 
day of September, and befoze the ſaid Treſpalſe, and at the ſaid time, 
the Defendant was ſeiſed of a Peſſuage and ſix Yard Land, contain- 
ing a hundzed and ſixty acres called the Pannsz of Southbery, in Mul- 
ford afozeſatd, and that the Defendant and all thoſe whoſe eſtate he 


| bath in the pzemilſes, time out of mind have had Common of Paſture 


in the ſaid Down foz 200. and 40. Sheep, Levant and Couchant upon 


the ſaid eſſuage and fir Pard Land, and that the Defendant and all 


thole whoſe Eſtate, &c. have uſed foz pzeſerbvation of the ſaid Toms 
mon, as often as the ſaid Common hath been oppzeſſed and troubled 
with Conies, have uſed of cuſtome to have liberty fo hunt and fo take 
the Conies: wherefoze the Defendant the afozeſais time of the a- 
fozeſatd firſt Treſpaſſe,and fo2 pꝛeſer vation of the ſaid Common from 


ſuch opp2eſſion-and diminution afozeſaid, into the ſaid Down did en⸗ 


ter, and there hunted, and the ſaid Conies did take and carry away 
0 to the ſaid cuſtome, and continuing the ſaid hunting all the 
ſaid time. | | 

And as fo the ſecond Treſpaſſe, beſides the entry and hunting in 
the ſaid places called Harecombe, Harecombe Coppice and the Down, 
and the taking and carrying away two hundzed Conies, he pleaded 


not guilty. And as to the entry and hunting in the ſaid places, &c. he 


ſaith, that the ſaid plates called Harecombe, and Harecombe Coppice, 


are Woodland, containing by eſtimation ten acres, and that he was 
fſeiſed in Fee ofthe ſaid Peſſuage -_ ſix Yard Land, and made the 


1 ſame 


K 


A Sambora ag 


Harilo, 111. 
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| therewith Petr mouths, 10. The 


ſame pzeſcription a evi roxy his mo Cowes, Pelfers, 
Bullocks, and ndꝛed and Dheep le and couchant ups 
an the ſai Donomonts} — viz-fos the B 2 Fdwes, Sec: at the Feaſt 
of S. George, and from that time, untill the Conne gzowing. in the 


of Mopliord nt carried away, and after the Cozae: carried a, 
. the Sheep, faurth of March next after; and made the 
welcription fod the Sheep in the Down, Anda the ſame pꝛe⸗ 


allo foʒ hunting and taking amay the Conies. as -aboveſaid, 
920 N inſtise the taking of the ſaid two hunden Canies. 
das zo the third Treſpaſſe (beſives the entr and-hunting in the 
Wt, aces,.and the taking and carrying away of the ſaid four dundzed 
) he pleaded not guilty, and as to this plea he made the ſame: 
betta befoze, poſe which plea the Plaintiff demurred in 


7 s 6 matter pleaded in Bar was ſufficient to bar the plains 
tiff of his. Ao n was the queſtion. And it ſeemeth to me that there 
is nothing in the Defendants plea to hinder the P m ha⸗ 
ving Indgment. And the better fo argus upon this matter J will firit 
anden vout to ſhew what intereſt a Conmaner hath in the @oile, and 

n upon the Woile, foz weſer vation of the — 


--5: Bath this be a goed uſage am tuſtome to enable the Defen- 
and kill Conies in the Plaintiffs free Warren. | 
. a8taqthe firſt, I conceive that he that hath Common in ano⸗ 
bath nothing at all todo withthe: Land any moze then a 
but only to put therein his Cattel, and ta let them feed 
mouths, and it is not his own Common until his Cat 
x ofa Common cannot gzant 
the Common to anathers uſe ? Et 27 H. g. 12. A Pracipe does: not lye 
ofa Common, foz it is not my Common untill my Catteli have eas 
ten oß it, and therefoze that which another hath is not mine, therefoze 
I cannot have a Præcipe againſt him who hath not that which J de⸗ 
mand: and in the 22. Aſſiſe 48. and 12. H. g. 2. A a man hath Common 
in another mans ole, and a ffranger: puts in his Cattell, there the 
Cammoner ſhall not habe au Action of Treſpalle , fo; although he 
hath Common, vet the Her bage doth not belong to him, neither can a 
.» Commanex do any. 22 the oile which: tends: to the meliora⸗ 
tion qa | of the Common, as to cut: Buſhes, Ferne, oꝛ ſuch 
do much impaire the Common, neither can he make a 
Fence 02 Ditch to letont the water which ſpoiles the Common: But 
oy — utterly diſturbed of his Cammen, he may have an Aſſiſe, oz 
rmaittat:;, and if any damage oz. annoyance be made upon 
the and inbereby bs loſeth his Common, be may have an Aſſiſe. 
And as the Commoner may not meddle the Saile, ſo cannot 
any thing ariſing ont of * Wand, oz that. doth gaow. 
oz is nouriched by the ſame, otherwiſe then to have his Catteli to feed 
7 it is-adjudged Mich. g. Jac that aCommoner cans 
Contes there, but map bzing: his on the Caſe. 


* 


. Aagzec that a Commoner may-diftrain Cattell Damage fea- 
ſant, bs the! being there is a damage not onely to the Owner, 
but a { commoner, anda may abate à Hedge oz a 
Gate im from comming to his Common: where foze 3 


2 thatthe pie, air that utterly inſuſfcl 
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ent by the Law, if there were not a ſpeciall cuſtome alledged by the 


4 


SF 


Defendant. And therelaꝛe it is to be conſidered, whether this pzeſcrt- 
ption alledged by the Defendant to hunt and kill Conies there foz 
pꝛeſer vation of his Common, be good oz no. 

And J conceive it is unreaſonable and not good, becauſs it is to the 
p:ejudice of the Owner of the Doile without any conſider ation. 

And it is unreaſonable foz two cauſes, firff, becanſe it is too gene- 
rall, foz the Defendant may hunt and Kil} as many Conies as he 
will, foꝛ he doth not claim to kill a certain number that vo ſurcharge 
the Common, but generally (the Contes there.) Secondly , as this 
plea is, the Defendant makes himſelf his own Judge to kill the Co⸗ 
nies as often and when he pleaſes. | 

Alſo it is againſt Law,foz it is fo the deffructon of the Jaheritence 
of another, which no perſon can juſtifie by cuſtome oz preſcription, 
unleſſe foz the benefit of the Common-weal 13 H.8. 16. It is Law fo 
pull down a Youſe if the next houſe to it be on fire, and ſo the Suburbs 
of a Town may be pulled don in time of Mar, and if Enemies be 
on the Coaſt, it is good Law to come upon another mans Wand, and 
make Wulwarks there; faz the pablick good is pzeferred befoze any 


mans pzivate benefit. 


But when it is only foz the pzivate benefit of a man it is other- 
wiſe, 43. Ed. 3. a. The Abbot ſaid, that he was Lozv of the own 
of A. and did pꝛeſtribe that when the Tenant ceaſed foz two yeares, 
that he might enter untill he be ſatisſſed his arreares. And it was 
held by the Court to be an ill cuſtome to put a man out of his Jnhe- 
ritance, yet is that mvze reaſonable then this caſe, foz the time 
when the Lozd ſhall enter is certaine, and the time that he ſhall 
hold the Land is allo certaine: and 19. Elizab. Dyer 357. A cus 
ftome that all Tythes let-g2 gzanfed fa moze then ſix yeares of Land 
ia ſuch a Towne, was held void by the Court, becanſe it is contrary 
toreaſon and to the liberty of the eſtate of him that hath a Fee. And 
9 H.6.44.B. Cuſtome in a Leef, that if the petit Jury do make a 
falſe Pzeſentment, and this found by the gzand Jnqueft, they ſhall 
be amended: and it was held by the Court to be no good cuſfome, 
and againſt common right, but if the cuſtome were, that if the petit 
Jury concealed any thing, they onght to pzeſent them to be amerced, 
this may be a cuſtome. | 

And to pzove that Conies are part of the Anheritance , ſee Coke 


» 


Rep. . in the caſe of Swans. But it may be objected that this uſage -_ 


may have a legall beginning, viz. That it was ſo agzeed at the time 
of the grant, o2 creation of the Common. 
A anſwer, That then it ought to have been ſpecially pleaded, fog 
iſe it ſhall not be ſo intended as it is pꝛoved in the 35 H. 6. 28. Simon 
yres caſe, where a Cuſtome was pleaded in London, that if the goods 
of any man be pawned to a Citizen foz a debt due to him, that he may 
detain them untill he be payed his debt, and it was urged becauſe that 
it may be good to bind the Debtoz, becanſe it may be intended it be- 
gan by his own gꝛant, but it was ruled that it ſhall not be ſo intended, 
unleſſe it be ſpecially alledged. | 
And that a man Wall not be Judge in his own caſe, is pzoved by 
22. Edw. 5.13. B. The Defendant pleaded that at another time he ac! 
counted to the Plaintiff in the pzeſence of A.B. was found in arrear, 


wherefoze he was committed to pꝛiſon, æ there it was adjudged that the 
D 2 party 
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party himſelf could not commit him to Pꝛiſon, and that an Action of 
kalſe Ampꝛiſonment did lie againſt the Plaintiff.” And Cook R. 8. 
Dr. Bonhams Caſe. And in the 5 H. 7. 9. B. If one pꝛeſcribes, 
that if any Cattel be taken upon his Land damage fealant, that 
he may diſtreyn them, and put them into the Pownd, until amends 
be made acco2ding to his own will: this was held not good, becauſe 
then he ould be his own Juvg , which is againft reafon. And 
in the 19 Edw. 2. gard. 127. A Cuſtom was alledged in Ipſwich, 
that when an Inkant could count and meaſure, that be Could be ont 
of Ward, and holden to be voyd. 13 Edw. the 3. where a Cuſtom 
was alleged, that when one could count 12 d. and meaſure a yazd 
of cloth, he* may alien his Wand: and did aver, that the De- 
dant was of ſuch age; but becauſe he did not alledg the age in 
certain, it was adjudged again&the Demandant. And Dyer 91. a. 
Dne grants to another all his Trees which may be reaſonably ſpared, 
agreed that this was a vvov Gzant foz the incertainty. And in ths 
26H. 7, 8. B. If Ceſtuy que uſe of a Parnoz does bargain and ſell 
10 l. Land, parcel of the Mannoꝛ, no uſe is changed, foz the incertainty. 


Trinit. 18 Jacob. Poneſley againſt Blackman. 


BN an Ejeament upon a Leaſe made by Richard Perriam the 19 of 
May 18 Jacobi, of a Peſſnage and Land in Thacham and Cob 
rhrop in the Pariſh of Thacham : Habendum from the Annanctation 
laft paſt foz thzee years, whereupon the Plaintiff entered and was 
polleſt, until the Defenvant the 20 of May in the ſame year, did Eject 
him, ad dampnum, &c. a 

The Defenvant pleaded Not guilty. 

The Jury gave an Eſpecial Uerdic, viz. That befoze the Cjeu⸗ 
ment, John Curre was ſeiſed in fee of the ſaid Lands, and the ſeventh 
of January 10 Jac. foz 300 l. did bargain and ſell the ſame to William 
Perriam and his Yeirs, upon Condition that if the ſaid John Curre, 
his Peirs, @xecutozs, oz Aſignes, ſhould pay to the ſaid William, his 
Yeirs a ACignes, at the houſe of C. B. in Weſtminſter, 3col. in 

manner following, viz. 101, the 9 of July then nert coming, 101. 
the 9 of January next after, which ſhall be in the year 1613. 101. 


the 9of July 1614. 10 l. the 9 of January next after, 101. the 9 o 


Jaly 1615. 40l. the ninth of January next after, 10 l. the ninth of 
July 1616. 10 l the 9.of January next after, 10 |. the g of July 1617. 
and 210 l. the 9 of January next after: that then the Indenture 
ſhould be voyd. Proviſo ſemper, And it was agreed by the ſai In- 
denture, and. the ſaid parties, that the ſaid William Perriam , his 
Peirs and ACigns, wall not take and intermeddle with the anal 
poſCeCCion of the ſaid Tenements, c2 with the receit of the Rents, 
ines, 03 p2ofits thereof, until default were made of the payment 
of the ſaid 3001. oz avy part thereof, contrary to the limitation ip 
the laid Andenture. o | | 
And ther form» likewiſe, that the ſaid William Perriam did not 
enter into the ſaiv Tcnements. | 

And that afterwards, and befoze the fir it dap of the payment, the 
ſaid Curre did demiſe the ſaiv Tenements to William Dibley and 
Richard Carter by two ſeveral Demiſes, habendum fog fir years and 
an half, rendering Bent. | 
That 
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That the ſaid Dibley and Carter, by vertue of the dans ſeveral De⸗ 
miles, did enter and take the paofits during the ſaid term, claiming 
nothing but by the ſaid ſeveral Demiſes, and that they pays the 
Rents during. all that time to Curre, and that at the end of the ſaid 
term they ſurrendered the Eſtate to Curre. | 

That 11 Octob. 16 Jacobi, William Perriam made his Mill in 
wziting, and thereby did Demiſe the ſaid Tenements, xc. to Richard 
Perriam, and dped. £ 

That the ſaid Richard Perriam the 19 Maii 18 Jac. div enter, and 
made the Leaſe to the Plaintiff, who entered and was poſſeff, until 
the Defenvant did Tjec him. 

That theſaid Richard Perriam was yet living. 

But whether the Defendant were guilty oꝛ not, they pzayed the 
advice of the Court, and if it ſeemed to the Court that he was guilty, 
then, ec. 
It was argued on behalf of the Plaintiff, Fu 

That this agreement by Jadenture, that the Bargainee ſhall not 
meddle with the poſſeſſion, is a Leaſe foz years to the Bargaind2, 

Admitting it to be no Leaſe foz years,yet is the Bargainoz Tenant 
at will; and when he makes a Leaſe foz years, and the Menant en- 
ters, he is a Diflſeiſoz ; and then when the Bargainoz enters, he is 
Tenant at will again, and ſo the Bargainee map very well De- 
miſe the end. | es | 

And as td the firſt point, to make a Leaſe, the Law does require 
but the agreement of the parties, that the Leſſee ſhall enjop the Land 
and take the p2ofits, and it is not neceſſary to have any pꝛeciſe woꝛds 
of a Demiſe oz Gzant, as in 5 H. 7. 1. hy Frieux. Af J make one 
Wayliff of my Pannoz foz certain years, and that he ſhall Have the 
pzofits without interruption, this is a Leaſe foꝛ years, 

But it was objected, that there is no expꝛeſs wozds, that the Bar⸗ 
gainoz ſhall have the Land oz the p2oftt , but onely that the Bar⸗ 
gainee ſhall not have it. WY | 

But it was anſwered, that the wozos vid amount to fo much, 
foz when the Land is ſold to the Bargainee, by the Law he onght 


I, 
II. 


1 Object. 


Reſponſ, 


to have the polleſſion and pzoffits : but when by the ſame Deed it is 


agreed, that he ſhall not intermeddle with the Land, it follows that 
the 1Bargainoz ſhall have it, foz he had it befoze, and there was no- 
thing to exclude him but onely this Deed: and although by the Deed 
the Land is conveyed to the Bargainee, ret when by the ſame Deed 
it is agreed that he hall not have the polſeMion, it follows that the 
poſſeCion ſhall remain in the Bargainoz, in whom it was befoze 
the making of the ſaid Deed, foz no alteration ts made thereof as 
to the poſſeſſion. As in the 8:Aſfliſ. 34. one made a Feoffment, on 
condition that if ſuch an ad were not done, that the Land ſhould 
return, xc. and the Feoffoz re-entered foz the condition bzoken : 
and there it was objeced, that his entry was not congeable, becauſe 
be muſt recover the Land by Action : but it was adjudged that his 
entry was good, and the ſame Law, if the wozds were, that fo2 not 
perfozming, the Feoffo2 ſhould retake the Land, 

But it was objected, That it could be no Leaſe foz the infertainte 
of the time. 2 2 2 

It was anſwered, that notwitſtanding it was a good Leaſe : foz 


firſt, it is certain to continue until the time limited fox the firſt 
| payment 


* - 


2 Object. 
Reſponſ. 
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3 payment, and if that be done, then it is a good Leaſe until the ſe⸗ 
| | cond payment; and is like to the Taſe where one lets Land foz a 
pear, and ſo from year- to year, as long as both parties ſhall pleaſe : 
this is a good Leaſe foz one year, and tos every year after, when he 
hath entered befoꝛe any diſagreement. | 
And, as to the ſecond Point, it is clear that the Bargainaz is in 
at the will of the Bargainee, becauſe he enters by his agreement; 
and then when the Tenant at will makes a Leaſe foz years, and the 
Leſſee enters, he is the onely Diſſeiſoz; but if the Tenant at will 
irf-offs a firgnger,then both are Dilleiſozs by the Statute of Weſtm. 
2. Cap. 25. | 
And > the 12 Ed. 4. 12 B. If Tenant at will makes a Leaſe 
foz vears, this is a Dilſeiſin. \ 

And the reaſon hereof is apparent; foz the Tenant at will hath 
no Eſtate in the Land, and therefoze he hath nothing to transfer to 
another. And in the 23 Hl. 8. B. Af I let anothers Land fcz years, 
and the Leſſee enters, he is a Dileiſoz: And 21 Hl. 7. 26. a. It 
Tenant at will makes a Leaſe foz years, and the Leſſee enters, this 
is a Difleifin to the firft Lefſoz. | 
And it the Tenant at will be outed by the Diſſe iſoz, and re-enters, 
he hath reduced the Eſtate to the Lefſoz : as in the Load Abergevenies 
Caſe, repozted bziefly by the Lozd Dyer 173. 

| Judicium, And after many arguments in this Caſe, Hillar. 20 Jacob. the 
5 Court agreed that the Demiſe was good ; and Judgment was given 
[ foz the Plaintiff, 5 


+ 


Periman againſt Pierce and Margaret his Wife. 


”— in Socage had iſſue by his firff Wife, Joan, Elizabeth, 
and Agnes, and Alice and Blizabeth by his ſecond Wife, Kathe- 
rine, Mary, William, and Joan by his third UWife ; and by his Mili 
did Deviſe his Land to Joan the younger foz her life, rendering 13 9, 
4d. Rent to William, the remainder to William in Tayl, the re⸗ 
© mainder to Elizabeth and Mary foz life, the remainder propinquo 
ſanguinitatis of the De viſoz foz ever. William dyes without illue, 
Joan the younger dyes without iſſue, Elizabeth had. ine William 
Stokes, and dyes; Mary had tiſue William Pierce, and dyes; Joan the 
elder dyes, having iſſue John Periman and William Periman ; Agnes 
1 and Alice dye without iſſue: John Periman had iſſue, John periman 
: x . the LeCoz, and dyes; Elizabeth and Mary dye, Katherine dyes with- 
| out iſſue, Elizabeth had iCue George Dean and John Dean, Elizabeth 
F | deviſeth her Y-end to John Dean and his Heirs, and dyes : John Dean 
5 hath iNue John Dean, and dyes: the ILeſſoz enters, and makes a Leaſs 
to the Plaintiff, who enters and is ejected by the Defendants, by 
commandment of the ſaid John Dean the ſox, upon which the Plains 
tiff bought an E jedment. 
And it ſcemeth to me that judgment onght to be given foz the 

Plaintiff fo2 all the Land, oꝛ at leaſt foz part theresf. 
And therefoze in the firſt place J conceive, that when William the 
\ ſon dyed withont ine, the remainder in fee did veſt in John Perri- 
man, who was the eldeſt ſen of Joan the elder, who was the clvcſt 
daughter of the Deviſoz: foz although the Woviſez bad wany 
: > daughters, 


* ® 


WR 
| Pierce!  & 


daughters, pet his intent appeared in the Mill fo a ſingle perſon, 
and not to divers: alſo if appears, that he doth not intend that this re- 
mainder ſhould vett in William his ſon, foz he deviſeth to him a Rent 
during the life of Joan the younger, and afferwards an Eftate-Tatl 
cannot be in Joan the younger, oz any of her ines, becan 
expꝛeſs Ctate oz life is limited to her; noz in Elizabeth 04 Ma 
he de viſeth a remainder to them foz life; no2 in any other of his 
ters, foꝛ then he would habe named them either by their pꝛoper na 
oz as his daughters, and not by ſuch circumlocutton as is pꝛete 
in this Caſe. 5 mts + 2 | 

"* the wo2ds of Remainder in fee cannot extend fo thoſe daugh⸗ 


agh- 
es, 5 
ded 


ters, foz they are proximz conſanꝑuinitatis, which does clearly erclude 
his pwn ſons and daughters, foz they cannot pzoperly be termed to be 
of conſanguinity of the blood of the father; as it is ſald in ir William 
Herberts Caſe, Cooks Rep. 3. le eſt pars patris , and this is 
pꝛoved by the uſual pleadingof a Deſcent; fog if the Plea be by any, 
except ſon oz daughter, the foʒm is to ſay, That the Wand deſcends to 
him as Coſin and Heir, and ſhall ſhew hom; but if by the ſon/o2 daugh⸗ 
ter, then to plead as befoze. And 30 Aſſiſ. 47. Land was deviſed to 


one fo life, the remainder fo another foz life, the remainder propin- 


quioribus hæredibus de ſanguine puerorum at the Deviſoz t there it is 
agreed that the ſons and daughters are excluded by that De biſe. 
And fo here in this Cafe, neither William the ſon; naß any of the 
daughters of: the Deviſo2, can take any thing by this De vile; foz they 
cannot be ſaid, de Conſanguinitate de ſanguine of the Deviſoz; but the 
Iſſues ot the Childzen of the Deviſoz are compztzey within thele 
wozds. And then J conteive that the limitatton being in the fingutar. 
number, viz. proximo confanguinitat:; all the iſſues of thoſe Childzen 
ſhall not take, but one onely, and that as J conceive chall be the edel 
ſon of the eldeſt daughter of the Deviſez, which was John periman, 
father of the Leſſoz of the Plaintiff; as in the 20 H. 6. 23. In an Ac⸗ 
count, ſuppoſing the Defenvant to be his Receivoz from the Feaſt᷑ of 
t. Michael, it ſhall be taken te be the pꝛintipal Feaſt of St. Michael 
the Archangel, and not the Feat. Sf. Michael in Monte Teueb. 


And 13'H 4. 4. 21 H. 68. 37 H. 6. 29. Af father and fon be of one 


name, ſcil. of J. S. It J. S. be named generally in a Matt, Recove- 
ry, oꝛ Deed, it ſhall be intended the father, foz that he is mot wozthy. 
And ſo Pladwels Caſe in this Court, Mich. 38 and 39 Elz. If a woman 
hath a Baſtard and two legal iſſues, and Land be given ta one foz life, 
the remainder to the elveft ine of the woman, the elden legal iNne 
ſhall take, and not the baſtard, although he be the eldeT iCue , oz ge⸗ 
neral wozds ſhall always be taken in the mot wozthy ſence;- AE 
And ſo here, the Deviſo2 did diſpoſe of his Eſtate to Joan the youn/ 
ger, rendering Rent to William his ſon} the remainder fo William in 
Tail, the remainder to two of his daughters, ſcil. to Elizabeth and 
Mary foz lite, the remainder proxim. conſanguin. &c. in tee: By which 
woꝛds it is apparent, that the Deviſo2 intended, that foz the default 
of the idues of William, and after the death of Elizabeth and Mary, 
the Eſtate ſhould remain to one who was next of blood to him, and that 

is John Periman the elbeft ſon'ot his elveff daughter. 
But admitting that all the ines of the vaughters Wall be in equal 
degree to take by this remainder, as well as the elveft ſon or Joan the 
elde ſt daughter; yet F conceive that hoſe daughters, who had an 
Crate deviſed to them by Will, are excluded. Cooks 8 _—_ B. 
ways 
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vs the intention of the Deviſoz erpzeſſed in his Mill, is the beſt 

ſitoz and Directoz of his wozds ; and therefozg if Wand be deviſed 
to one in perpetuum, this ſhall pals a fee, although it be otherwiſe in 
a Want: #0. if one deviſeth Land to another, to viſpoſe of, oz ſell at 
bis pleaſure, this is a fee to the Deviſee. Litt. 133. 19 fl. 8, 9. B. 
And lo in our Cale, the intent of the Deviſc2 appearst to diſpoſe of 
bis Land among his Childzen and their iues: as in Trin. 38 Kliz. 
Ewre and Heydons Caſe. Heydon was ſeiſed of a, Meſſuage in D, and 


ol thzce houſes. and certain Land in Watford, did deviſe his Peſſuage 


in D, and all his Land in Watford; it was judged the houſes in Wat- 
ford dis not-paſs, in regard of the expzeſs mentioning the houſes in D. 


and this was affirmed in a Wit of Cros. 


| Edmund Meskin againſt John Hickford, Admini- 


ſtrator of Henry Machin. 
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5 [* an Audita Querela;; becauſe that the 24 Fd. 1, it was Enaced, 
Ehat in regard that Perchants, which heretofoze had lent their 
goods to divers perſons, were fallen into poverty, becauſe they had 
not. ſuch ſpeedy remedy p2ovided foz them, foz the Recovery of their 
Debts: Ac ratione inde multi Mercatores deſiſtebant venire in hanc 
terram cum Merchandizis ſuis, ad damnum tam Mercatorum quam totius 
Regni; quod Mercator qui volet eſſe ſecurus de debito ſuo, cauſaret de- 
bitorem ſuum venire coram Majore Londin. vel Eborae. five Briſtol, 
vel coram Majore & uno Clerico quem Rex appunctuaret pro eodem ad 
cognoſcendum debitum & diem ſolutionis, & recognitio irrotulat. foret 
in Rotulo cum manu dicti Clerici qui eſſet Notarius. Et ulterius quod 
dictus Clericus faceret de manu ſua propria ſcriptum obligatorium, ad 
quod ſigillum debitoris apponetur cum ſigillo Regis quod foret præmiſſis 
pro eo propoſito, quod quidem figillum remaneret in Cuſtodia Ma joris 
& Clerici ſupradict. Et ſi debitor non ſolveret ad diem ei limitatam , 
Creditores venirent coram dictis Majore & Clerico, cum ſcripto ſuo ob- 
ligatorio, & ficompertum foret per Rotulam & ſcriptum obligatorium 
quod debitum cognitum fuiſſer , & quod dies ſolutionis eſſet expirat. 
Major immediate cauſaret bona mobilia ( Ag/ice, the moveables) debi- 
toris, vendi-in tantum (Ang /ice, as far) quantum debitum in ſe attingat 
ad appreciationem proborum hominum ſecundum modum bonorum mu- 
nicipaling ( A»g/ice, Bozroughegoors ) deviſabilium, quouſque plena 
ſumma debith & monetz foret creditori plenarie perſoluta, prout per 
m aQum inter alia plenius gpparet , cumque etiam quendam 
m Actum in Parliamento prædict. quondam Regis Edvardi primi apud 
Weſtm. in Comitat. Midd. poſt feftum Paſchz anno regni ſui tertio 
*. decimo, tent. edit. inter alia pro declaratione quorundam articulorum 
in preedicto Statut. de Acton Burnel mentionat. ordinat. & ſtabiliter 
exiftar, quod Mercator propter aſſurantiam debiti ſui cauſaret debito- 
rem ſuum venire coram Majore Londini, vel coram alio Capitali Guar- 
diano ejuſdem civitatis, aut ullius bonz ville abi Rex appunctuaret; aut 
coram Magiſtro aut Capitali Guardiano, ſeu alio probo homine abinde 
electo & jurato, quando Major vel Capyalis Guardianus ad illed non 
potuiſſet attendere, & coram uno Clericorum quos Rex inde. aſſignaret 
2 ambo non potuiſſent eſſe attendentes cognoſcere debitum & 
diem ſolutionis, & Recogoitio irrotulat. foret de manu unius Clerico- 
rum p̃rædict. qui eſſet notarius; ac Rotulus foret duplex , unde una 
| pars 


« 


PAT 
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pars remaneret cum Majore vel Capitali Guardiano, & altera pars cum 
Clerico, qui inde primus foret nominat. & ulterius unus dictorum Cle- 
ricorum ſcriberst de manu ſua propria ſcriptum obligatorium, ad quod 
ſigillum debitoris apponeretur cum ſigillo Domini Regis, quod quidem 
ſigillum foret de duabus preciis quarum una precia remaneret in cuſtodia 
Majoris vel Capitalis Guardiani & alte ra precia in manu Clerici prædict. 
Et fi debitor non redderet debitum ad diem ei inde limitat. tune Mercator 
veniret coram Majore & Clerico cum ſcripto ſuo obligatorio, & fi compet᷑ · 
tum foret per rotulum vel ſcriptum obligatorium quod debitum cognitum 
fuiſſet, & dies ſolutionis inde limitat. foret expirat. Major vel Capitalis 
Guardianus cauſaret corpus debitoris (fi laicus eſſer ) capi,quaridocunque 
eontingeret in poteſtatem ſuam venire, & eundem debitorem Priſonæ vil- 


læ committere, i aliqua Priſona eſſet in eadem villa, & ibidem remane · 


ret ad ejus propria euſtagia quouſque pro debito aggreaſſet, & man- 
datum fuit quod Cuſtos Priſonæ ville, retineret illum ſuper delibera- 
tionem Ma joris ſive Capitalis Guardiani; & ſi Cuſtos non reciperet eum, 
tunc pro debito foret reſponſibilis, ſi unde haberet. Et ſi unde nihil ha- 
beret, tunc ille qui commiſit Priſonæ ad ejus cuſtodiam, reſponderet. 
Quodque ſi debitor per Majorem vel Capitalem Guardianum non potu- 
iſſet invenire, tunc illi, ſeu eorum alterius in Cancellario ſub ſigillo Re- 
gis recognitionem ejuſdem debiti returnarent, & Cancellarius diriget 
(Arglice, ſhall award) Breve Vicecom. in cujus Comitat. debitor fore 
contigerit, ad corpus ejus (fi laicus eſſet) capiend. & eum in Priſona 
ſalrum cuſtod iend. quouſque pro debito aꝑgreaſſet. Et infra quarterium 
unius anni poſtquam captus foret, terræ ejus ei deliberarentur ſic quod pro 
profima inde debita, levaret & ſolveret, quodque ei licitum foret durant. 
eodem quarterio, terras & tenementa ſua vendere exoneratione debito- 
rum ſuorum, & venditio ſua foret bona & effectualis, quodque ſi intra 
quarterium primum poſt quarterium illud expirat. non agrearet, tunc 
tota terra & bona debitoris Mercatori pro rationabil. extent. deliberaren · 
tur eodem tenendum quouſque debitum foret Plenarie levatum, & 
nihilominus corpus remaneret in Priſona ut ſupradictum eſt, & Mercator 
eodem debitori panem & aquam inveniret, idemque Mercator ſeiſinam 
in terris & tenementis illis ei deliberat. haberet, quod Breve Novæ diſ- 
ſeiſinæ fi extraponeretur' manutener. ac etiam Rediſſeiſina de libero 
tenemento, tenendum ſibi & aſſignatis ſuis quouſque debitum foret per- 
ſolutum; quodque tam cito quam debitum foret levat. corpus debitoris 
cum terris ſuis, deliberat. foret, quodque in talis brevibus quos Cancell a- 
rius dirigeret ( Ang/ice, hall award) mentio fieret quod Vicecomes 
Joſticiariis de utroque Banco certificaret ad certum diem quamlibet, 
mandatum Domini Regis performaſſet, ad quem diem Mercator foret 
coram eiſdem Juſticiariis fi factum non foret agreamentum, & fi Vice- 
comes non returnavit Breve, vel returnavit quod Breve tarde venit, aut 

uod ille Ballivis alicujus franchiſe direxiſſet, Iuſticiarũ facerent prout 
in Statut. de Weſtm. continetur, quodque ſi Vicecomes returnaret quod 
debitor invenire non potuiſſet, vel quod Clericus eſſet, Metcatores ha- 
berent brevia omnibus Vicecomitibus ubi terras haberet, 8c quod omnia 
bona & terras debitoris pro rationabili extent. deliberarent tenendum 


ſibi & aſſignatis ſuis in forma prædicta, & haberet Breve cuicunque | 


Vicecomiti quem voluiſſet ad corpus ejus (fi laicus eſſet) capiendum, & 
in forma prædict. retinend. & Cuſtos Priſonz caveat quod pro corpore 
reſponderet vel pro debito, quodque poſtquam terræ debitoris Merca- 
tori deliberarentur debitor licite potuiſſet vendere terras, & pro eo quod 


Mercator nullum dampnum approvationum ( Anglice, appzovements) 
E habuit, 
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babuit, & Mercatores ſemper allocarentur pro damnis ſuis & omnibus 


Cuſtagiis, laboribus, ſectis, dilationibus & expenſis rationabilibus, & quod 
ſi Debitor inveniret fidemſores poſt diem, ordinatum foret in omnibus 
ſicut dictum eſt de principali debitore quoad arreſtationem corporis, de- 
liberationem terrarum, & alias res; quodque cum terræ debitorum Mer- 
catori deliberareũtur idem Mercator haberet ſeiſinam terrarum quæ fue - 
runt in manubus debitoris die recognitionis facti in quorumcunq; manu - 
bus poſtea devenirent, ſive per Feoffamentum vel aliter, & quod poſt 
debitum perſolutum terræ debitoris & exit. inde per Feoffamentum re- 
turnarent tam Feoffatus (Anglice, the Feoffee) quam aliæ terræ debi- 
toris, quodque inſuper ſi debitot vel fidemſores ejus obierent, Mercator 
nullam haberet authoritatem ad corpus hæredis capiendum, fed terras ſuas 
haberet, ſi ætatis foret, aut quando erit plenæ ætatis ee 
tem, Anglice the quantity, & valorem debiti de terris levaſſet prout 
per eundem actum inter alia) plenius apparet. Cumque etiam quidam 
Richardus Dayies de Mitton infra parochiam de Breeden in Com. Wigorn. 
eroſus poſt editiones ſeperalium actuum prædictorum, ſcil. ultimo 

ie qunii anno Regni Nominz Elizabeth nuper Reginz Angliæ quadra- 
geſimo tertio apud Civitatem Gloceſtriæ in Comitat. Civitatis Gloce- 
ſtriæ, per quendam Henricum Machen generoſum nuper defunct. in vita 
ſua, ductus fuiſſet coram Johanne Thorne & Gulielmo Hill tunc Vice- 
comitibus & Balivis ejuſdem Civitat. cuſtodibus Majoris precii ſigilli 
Mercatoris intra eandem Civitatem, & Thoma Atkins Armigero, tunc 
Clerico ad recognitiones debitorum intra Civitatem illam accipiend. de- 


* putat. Cuſtodit. minoris precii ejuſdem ſigilli & ad tunc & ibidem co- 


ram eiſdem Vicecomitibus Ballivis & Clerico per quoddam ſeriptum ſuum 
obligatorium tunc & ibidem recognitum, ſed fecundum formam Statuta- 
rum prædictarum non confect. neque format. gerens dat, eodem die & 
anno deveniſſet tent. & obligat. præfato Henrico in quingentis libris le» 
galis monetæ Angliz, quod quidem ſcriptum ſequitur in hac verba. 

Noverint univerſi per preſentes me R.ichardum Davis de Mittos 
iz parochia de Breeden in Comitatu Wigorn, genero/. teneri &. per hoe 
preſens ſcriptum de Statuto Mercatorium firmiter ebligari Henrico Ma- 
chen de Crickley in ( omitat. Civitatis Gloceſtrie genereſ. in quingen- 
tis libris bone & legalis monete Anglie , ſolvend. eidem Henrico Ma- 
chen, aut ſus certo Attornato, Executoribns, & Aſſignatis ſuis: Et f 
non ſecero, wolo & concedo quod currant ſupra me, Haredes , E xecu- 
rores, & Adminiſtrator. meos, diſtrictiones & pane premiſſe in Star 
tut. adit. in Parliamento Domini Edwards primi quondam- Regis An- 
tlie apnd Adon-⸗Burnel, Weſtminſt. pro debitis CMercatorum recupe- 
rund. Et facta fuit hac recognitio in Civitate Gloceſtrie coram fohan- 
ne Thorne & Gulielwo Hill Vicecomitibus & Ballivis Civitat. Gliceſt, 
predict. cnſtedibus Majors precis ſigilli recogu. Statut. Mercatorum, 
ac Thoma Atkins, Armigero, Cltrico Domine Regine & cuſtode mine- 
1 precii ſigilli Recogn. Statut. prædict. ad Recogpuitiones debitorum apud 
Civitatew Y lereſt. predift. ſecundum formam Statuti capie nd. de patat. 
Ia cujus rei teftimenium huic preſents ſcripto ego prefatur Richardus 
Davis ſigillum meum appeſui, & ſigillum predifium ad Recognitiones 
ſecundum for mam Statuti predi tt. ordi nat. pro Majore - [ecuritate inds 
preſentibus apponi proc uravi. Dat. apud Gloceſt. predift. ultimo die 
Falii anno Regai Domina Regine Elizabethe , Dei gratia Angliæ. 
Francie, & Hilernia Regina, Fidei D efenſoru quadrageſimo ter tio, ac 
Anno Demini 1601. : 


The 


33 . 2 
2 eee FF 
Pe 


= 
=> 


Edtnund Meskin againſt e 


John Hickfordd. 


The Caſe; 


Ichard Davis, being ſeiſed of Land in fee, did acknowledg a Sta, 
tute Merchant of 5001. to Richard Machin, fo be-'payd to the 


Conuſee, t. without expzeſſing any day of payment, the Connfss . 


made a Leaſe of the Lands to E foz years, who grants his ©ſfate to 
B; the Conuſee dyes inteſtate, and his Adminiſtratoz extends the 
Land, whereupon the Aſſignee of the Term bzings his Audica Que. 
rela. And whether the Audita Querela will lie oz not? was the QAue⸗ 
ſtion. | | wa 

And J conceive that if will not lie: In which the Queſtion is one⸗ 
ly, Whether this Statute, being without an erpzeſs day of payment, 
be good oz not, and warranted by the Statutes of Aton-Burnel, & de 
Mercatoribns, oz not ' 


And J conceive this is a good Statute, and well warranted by the | 


(aly Gratis: on anti 

And firſt, the intention, ſcope, and purpoſe of this Statute is to be 
conſideres; and that was, as I conceive, to pꝛovide ſpeedy remiedy foz 
Merchants, as well Fozeigners as Natives, to receive their Debts : 
and this is grounded on very good reaſon ; foz Perchants are neceſſary 
members of the publique good; foz by them and their Trade, the King 
hath pzofit by his Cuſtoms: 2. The King and his Subjects have 
Fozeign Commodities fo2 their neceſſary uſe $ 3. They are the means 
of uttering the Commodities of this Wand in Fozeign parts: 4. The 
Subjects of the King are educated and inſtruded in Navigation. 
And the neceſſity of Merchants, and their good uſage, appears in Magna 
Charta 30. Omnes autem Mercatores nifi publice antea prohibiti fue- 
runt, habuerunt ſalvum & ſecurum conductum exire de Anglia, & ve- 
nire in Angliam, & morare, & ire per Angliam tam per terram; quam per 
aquam, ad emendum vel vendendum, &c. And becauſe their repair into 
this Land was fo neceſſary, theſe Statutes were made to give them 

ſecm ity and remedy foz their Debts ariſing foz the ſale of their Pers 
chandizes : and this is the whole ſcope and purpoſe of the Statate. 

And to examiae the parts of theſe Statutes , J conceive that ſome 
parts of this Statute are ſubſtantial and matertal, and therefoze ought 
p2eciſcly to be obſer ved: and ſome are not fo ſubſtantial; and this of the 
day is ſuch a one, 6 

And firſt, the Debtoz ought to come befoze the Pajoz oz other ©? 
ficer and Clerk appointed, to take tte Statute. 

He mult there acknowledg the Debt. 

The Recognizance muſt be inrolled. 

The Clerk ought to make a Waiting cbligatoꝛp. 

It ouaht to be ſealed with the Seal of the Debtoz, and the Seal 
appointed by the King, which by the laſt Statute ought to be of two 
parts, whercok one is to remain with the Pajoz oz other Otficer, 
und the other with the Clerk. : . 
There ouaht to be a time of papment, and this onght to be ſo cer⸗ 
tain, that the Majoz, by view of the Noll, may certifie, that the time 
is paſt. 155 

: And as to the other parts not ſubſtantial : 

Although the Statutes appoint the taking of the Statufe befoze the 
Majoz, oz ether chief Ofkicer. in the ſingular number; vet the ſame may 
be done betoze any two chief Officers, as it is uſual in many Towns. 

E 2 Although 
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Object. 


Although the Statute ozdains the inrolment, and the writing to be of 


/ the pzoper hand of the Clerk, vet it may be written by his Clerk oz 


ſervant. 

Although the time of the payment be limited by the @tatute to be at 
a day certain, yet it is ſufficient if the time be certain, although no 
particular day be expzeft in the Statute. 

But all the firſt fix matters being of ſubſtance, ought to be obſerved, 
as in Trinit. 37 Eliz. in this Court, between Worily and Charnock, a 
Statute acknowledged which had but one piece of the Deal, avjuvged 
vopd; and the ſame adjudged in the Caſe of Aſcue and Hollingworth, 
Trin. 37 Eliz. Rot. 343. and this is upon very good reaſon : foz when 


the King hath committed the Cuſtody of the Seal to two, ſcil. to the 
* Pajoz and the Clerk, and to each a part, the part committed to one 


is not ſufficient. And all the other afozeſaid ſubſtantial parts are ma- 
terial parts of the ſaid Statute, except the wziting of the Statute with 
the pzoper hand of the Clerk. | 

Then the Queſtion in this Caſe is no moze, then if there be a ſul⸗ 
ficient time limited foz the payment, and fuch a time as the Pajoz 
may certifie to be incurred, in caſe it be ſo required: And J conceive 

there is; foz when be acknowledgeth the Debt to be due, and no time 
is expzeſſed, the Law appoints the payment to be immediately, and 
that is ſuch a time as the Pajoz by his Certificate may take notice of. 
44 Ed. 3. 9. a. If a Bond be made, and no day of payment therein 
limited, it is due pzeſently, 4 Ed. 4 49. B. 9 Ed. 4. 22. but be ſhall 
not recober damages without demand. 14 H. 8.29. 6. If one be bound 
in a Bond, and no dayof payment be limited, and then the Obligez 
is bound in another Obligation to pay the mony at a day certain, 
if the mony be not payd at the day, he fozfeits his ſecond Bond, and 
vet by the firſt Bond it was not payable befoze requeſt : But that re- 
queſt is, becauſe, as J conceive, that he ſhall recover no damages befo:e 
requeſt, bat the mony is due pzeſently : and when the Law appoints a 
time certain, that is as good as if it had been erpzeft in the Bond it 
ſelf; As in the @tatute of Weſtm. 1. cap. 38. where it is ozdained, that 
in a Wzit of Mortdancefter, the Demandant ſhall count of the ſeifin 
of his Anceſtoz from the time of the Cozonation of King Henry the 
third: Pet if an Infant bzings a Mortdanceſter of the ſeiſin of his 
Father oz Mother, he need not alledg this in his Wait, becauſe it ap- 
pears to the Court. 16 Ed. 4.47. In an Action on the Caſe, foz diſfurb- 
ing the Plaintiff of holding a Fair, and the Plaintiff pzeſcribed to 
habe a Fair in C. foz thzee days, ſcil. ab hora nona in vigilia ſancti 
Petri ad vincul. and foz two days and a half next following: and this 
was held to be good, becauſe two days and two half days make 3 days. 

And if the Statute had been in the hundzed hour, oz the tyonſand 
hour, after the making thereof, here is no day limited; and yet J con- 
ceive, that no body will doubt, but that this is a good Statute. Cook. 
Rep. Signior Montjoyes Caſe. If one having authozity to make Lea- 
ſes, reſerving the uſnal Rent, does let Land, whereof tho ancient 
Rent was a Quarter of Co2a, reſerving eight Buchels, this is a good 
Leaſe : foz the Law reſpecteth not the fozms of wozds, but the ſub- 
ffance and effect of the matter. , 

But it may be objected, That if the Statute doth not mention a 
day of payment, it is to no purpoſe to acknowledg ſach a Statute , 
foz if the mony be payable pzeſently, the Debtoz may pay the monp, 
and ſpare the making of the Statute. | 
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J anſwer, that the Statute intends onely to pꝛovide aſſurance to the Reſponſ. 
Merchant foz his debt, and not to gi ne any dap of payment to the Deb- 
toz, but to leave that to the agreement of the parties, and when the 
Merchant hath delivered his Goods. there is reaſon he Gould have pꝛe⸗ 
ſent ſecurity, and not pꝛeſent payment foz them, unleſs it be otherwiſe 

agreed amongſk themſelves; but if they agree upon a day of payment, 
that may be put into the Statute, oz elſe to have a Defeaſance, but 
this is not of neceſſify. There is a Rule in Law, that every Leaſe 
ought to have a certain time of beginning, and alſo of ending, pet if 
one makes a Leaſe foz twenty years and does not ſay when it ſhall 
commence, this is a good Leaſe, foz the Law will ſuppoſe the Leaſe 
to begin pzeſenfly. | 

And it is o2dered by the Statute, that the Waiting obligatszy ſhall 
be wzitten with the pꝛoper hand of the Clark, yet it is a good Sfatute 
although it be wziften by his Servant, but otherwiſe in caſe of Au⸗ 
thozity torevoke, as in Coke Rep.Scroopes caſe, he who hath power 
under his hand to revoke cannot do it otherwiſe, Mich, 18. Jac, Thair 


againft Thair, and Trin. 42. Eliz. Birde againft Stride. ; 
Furthermoze theſe Statutes being taken foz alſurance of Mer 
chants ſhall be expounded favourably foz them, ſo far as the variance 
(if any be) of the Letter, ſhall not impeachif,.5.Rep.77.a, ar ,Edw.z. 
18. 10Rep.67. 27 H.8.10.4 Rep. Vernons caſe. ' 
And the fozm of the Statutes in Gloceſter, Hereforf, and Briſtoll, 
and many other Towns, is to mention no day of payment, but ſome 
are made Sine ulteria dilatione, ſome Immediate, hut the moſt uſuall dg 
run as in our caſe, and the fozmes of Paeſidents are mach to be re- 


Carded. p 

As in the Comment. 163. Frogmorton.againſt Tracy, Two Jus 
ftices held that an Avowzy by the Defendant was not good without. 
averment, as ought to be in every Plea, but when all the Pzeſt-. 
dents were ſhewn without averment, they were ſatisfied, And the 
ſame caſe is put in the Comment. 220. B. foz a Rule that the Recozdg 
of every Court are the moſt effecuall pzoofs of the Law of things 
treated in that Court: and in the 39. H. 6, 30. In a Mzit of Peine, 
the Tenant ſhewed the Tenure only between the Beſne and the Te⸗ 
nant, and not the Zenancy, between the elne and the Lozd Para- 
mount, wherefoze the Judges held the Plea naught ; but when they 
had ſeen the Book of Pzeſidents, wherein it was uſuall to omit this, 
they changed their opinions, and ſaid that they would not alter the 
Pꝛeſidents. And in the 5.Ed. 4.19. B. Babintons caſe. The cuſtome 
and courſe in a Court, and the Pzeſidents in a Court, do make a 
Law. VideRawlins caſe, Coke Rep. 14. | 

And the Statute pzovivesonly foꝛ Merchants foz their debts, and 
pet none will deny, that if ſuch a Statute be acknowledged to one who 
is not a Merchant, oz never uſed Merchandizes, vet it is good. 


And Trin. 22. Jac. This caſe was argued by the Judges on the Judicinm; 
Wench, and Jones held the Statute good, but Hutton contra, and 
Winch and Hubberr held the Statute good. Wherefoze Judgment was 
given, Quod querens nihil Capiat per breve, \ / 


Garth 
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Garth againſt Ersfeild Knight in Cancellar. 


; * 


in a Scire faczat to have erco of a Recognizance of 
eight hundred pounds acknowledged in the Chancery by 
Sir Thomas Erifeild the Father of the Defendant the third 


of May, 14. Jac. 
72 THE CASE. 


1 Ersfeild the Defendants Father was ſeiſed in Fee ol di⸗ 
rs Lands, and mate a Feoffment to the uſe of himſelf foz life, 
; ; the remainder to the Defendant his Son in Tail, with divers re⸗ 
ma inders over, with power of revocation by waiting under his hand 
and Seal, and publiſht in the pzeſence of thzee Witneſſes. And then 
C foz the confiveration of four hundzed pounds) did enter into this Re- 
- cognizance to the Plaintiff, and dies. 

And whether this Land were extendable oz not againſt the Son? 

\ Wasthequoſtion. eee 5 
And J conceive that by the Statnfe of the 27. Eliz. this Recogni- 
zance may be extended againſt the Son, the wozds of which Statute 
are; And be it further enacted by the Authority aforeſaid, that if any 
perſon or perſons have heretpfore, ſithence the beginning of the Queens 
Majefties Reign that now is, nde, or hereafter ſhall make any convey- 
ance, Gifr, Grant; or Demiſe, Charge, Limitation of Uſe or Uſes, or 
Aſſurance of, in or out of any Lands, Teneinents, or Hereditaments, 
with any Clauſe, Proviſion, Article, or Condition of Revocation, De- 
termination or alteration, at his or their will or pleaſure, of ſuch Con- 
yance, Aſſurance, nts, Limitation of Uſes or Eſtates, of, in or out 
of the ſaid Lands, Tenements, or Hereditaments, or of, in, or out of a- 
ny part or parcell of them, contained or mentioned in any Writing, 
Deed, or Indenture of fuch Aſſurance, Conveyance, Grant, or Gift, 
and after ſuch Conveyance, Grant, Gift, Deviſe, Charge, limitation of 
Uſe or Aſſurance ſo made or had, ſhall or do bargaine, ſell, demiſe, 
grant, convey, ſell, or charge, the ſame Lands, Tenements, or Heredi- 
raments, or any part or parcell thereof, to any perſon or perſons, bo- 
dies Politick, or Corporate, for money or other good conſideration 
paid or given, the ſaid firſt Conveyance or Aſſurance, Gift, Grant, De- 
miſe, Charge, or Limitation not by him or them revoked, made void, 
or altered, accordifig to the power and authority reſerved or expreſs. 
ſed unto him or them, in and by the ſaid ſecret Conveyance, Aſſurance, 
D - - Gift, or Grant. That then the ſaid former Conveyance, Aſſurance, 
Giſt, Grant, or Demiſe, as touching the ſaid Lands, Tenements, and He- 
reditaments, ſo after ſold, bargained, conveyed, demiſed, or charged, 
againſt the ſaid Bargainees, Vendees, Leſſees , Grantees, and every of 


— 


awfully claim any thing by from or under them or any of them, ſhall be 
/ deemed, taken, and adjudged to be void, fruſtrate, and of none effect, 
by vertue and force of this preſent AR. : 

Do that this Statute dcth net only aide Purchaſozs of the Lands, 
bn* thoſe who foz a valu able conſideration have any charge out of the 
Land, oz upon the Land. 

Ent 


Ie againſt all and every — and perſons which have, ſhall or may 
| y 


them, their Heirs, Succeſſors, Executors, Adminiftrators, and Aſſigns, 
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The King againſt 23 
Sir John Byron. 


But it may be objecpd that the Statute doth make the re vokable Object. 
Conveyance void only againſt the Bargainees, Uendees , Gzantees, _ 
and Lefſeez, but does not ſpeak of any Connzee, . 

But J anſwer, that it appears by the fozegoing wozds, that the Sta, Reſponſ. 
tute intends to aide not only Bargainees,8c. but alſo all that ha ve 
any charge out of the Land oz upon the Land, and although the laſt 
wozds of the Statute doe not ſpeak erpzcfly of Connzees, yet the Sta⸗ 
tute ſhall be expounded to extend to them: and the Statute of Weſt. 2. 
cap, I. Quod illi quibus tenementa data ſunt in Càile poteſtatem alienandi, 
&c. which wozds ſeem only to reſtrain the Denee in Tail. pet in the 5. 
Edw. 2. Form. 5;. the iſſue is thereby reſtrained, and 3. Edw. 3. Forme- 
don, 46. that Tenant in tall cannot charge the Wand no moze then alien 
can fozfeit the Land, ſo that if he grant a Rent oz acknowledge a Statute 
oz Recognizance, oz commit Felony oz Treaſon, and dies, the Jue ſhal 
have the Land difcharged. | 

And this Statute hath alwaies been taken as to the equity thereof to 
releive Purch .\02s, and thoſe who have: and therefoze in Coke R. 3. 
82. B. Standen and Bullocks caſe, Mich. 42. & 43. Eliz. where a man had 
conveyed his Land to the uſe of himſelf fo2 life, and then to the uſe of di⸗ 
vers others of his blood; with future power of revocation, as after ſach 
a Feat, oz after the death of ſuch a one, and aſter, and befoze the powee 
of revocation comment d, he (fo2 a valuable confidevation) did bargain 
and ſell the Land to another and his Heirs; this bargaiit/andſale is with, 
in the remedy of the Statute: foz although the Statute ſaith (the ſaid 
firft-Conveyance not by him re voked accozding to the power by him re⸗ 
ſerved) which ſeems by the literall ſenſe to be intended of a pzoſent pows 
er of revocation ; fo nd revocatien ma be made by foꝛce of a future 
power untill it comes in eſſe; yet it was holden that the intention of 
the Act was, that ſuch a voluntary Conveyance which was oziginallp 
ſubject to the power of revocation, be it in pꝛeſent oz in future, ſhall not 
be good againſt a Purchaſoz tide upon valuable confideration, and 
if other conftruction be made, the Aa! will ſignifie very little, and it 
will be eaſie to evade ſuch an Ad. And ſo if A. hath. reſerved to him a 
power cf revocation by the aCcnt of B. and then A. bargains and ſells te 
Land to another, this bargain and ſale is gcod, and within the remedy 
of the ſaid Act; 


The King againſt Sir John Byron Knight. 


1 N a Quo Warranto, fo2 that the Defendant foz a year paſt, hath uſed 
and yet doth uſe without any Warrant, within the Bannoz of Colſ- 
wick in the County of Nottingham, within the bounds of the kings Fo- 
zeft of Sherwood, and within the reguards of the ſaid Fozeft; to have a 
Park within the ſaiv Mannoz, with a Pate, Bepge, and Ditch incloſed, 
being two hundzed acres of Paſture, and a hundꝛed acres of Mood with- 
in the ſaid Park, Et ad venandum, capiendum, occidendum & apportan- 
dum in the ſaid Park, and two hundzed acres of Paſture, and a hundꝛed 
acres of Uood omnes & omnimodas damas Domini Regis Forreſtæ ſux 
prædict. in parcum prædict. & predic. 200, acr. paſturæ & 100, acr. Bos 
ſci aliquo tempore venand. & occidend. Ita quod Forreſtini Domini Re- 
gis foreſtæ pra dict. nec aliquæ aliæ perſonz quæcunq; intromittantur ad 
venandum & fugandum intra parcum prædictum & 200. acr. paſturæ & 
100. acr. Boſei ſine licentia defendentis. un 
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The Defendant pleaded that John Biron Knight, the Detendants 
Gzandfather was ſeiſed in Fee of a Peſſuage of a hundꝛed acres of land, 
two hundzed acres ot Meadom, thzee hundzed acres of paſture, and a 

1 | Handzed acres of wood in Colwick, in the County afozeiatd, now and 
time out of mind called the Pannoz of Colwick, within the meets and 

. | bounds of the Foz: afozeſaid. And that the ſaid John Byron the Gzand- 
Dal 85 father, and all thoſe whoſ: Eſtate the ſaid John Byron hath in the afoze- 
| ſaid houſe, and a hundzed acres of land, two hundzed of Meadow, and 
| thzee hundzed of Paſture, and a hundzed of Wood in Colwick afozeſaid, 
have bad, held, and have accuſtomed to have in the afozeſaid two hun⸗ 
| dzed acres of paſture, and a hundzed of wood, parcel of the afozeſaid Te- 
nements called the Pannoz of Colwick, belonging to the ſaid Pannoz 

of Colwick, eficiofing, ditching, and hedging at their will and pleaſare, 

with all liberties, pziviledges, and Franchiſes to the ſaid Park belon⸗ 

ging, and in the laid Park from the time afozeſaid have uſed to have 

and to keep Deer, and from time to time to conffitute and appoint a 

Ke2per of the ſain Deer in the ſaiv Park, who from the afozeſaiv time 
have uſed to keep the ſame, ac ad venandum, fugandum, occidendum,capi- 
endum & aſportandum omnes & omnimodas damas in eodem parco de 
tempore in tempus exiſtentes ita quod nullus ſoreftarius Domini Regis, 
Foreſtæ prædictæa nec aliqu aliz perſonz quzcung; intromittantur ad ve» 
nandum & fugandum in parco prædicto fine licentia pra dicti Johannis avi. 
And let fozth that the ſaid John the Gzandfather died ſeiſed, whereby the 
ſaid Pannoz,8c. deſcended to Sir John Byron his Don. And that Hil. 
lary 3.Jacobi, a Fine was levied between Sir Peter Leigh and other 


5% 


Wo Plaintiffs, and ir John Byron the ſon. Defendant of the ſaiv Tene⸗ 
I 7 | — 3 of the laid Sir John foz life, the rematnder to the De. 


And that the ſeventeenth of December, 10. Jac. dis let the Pzemiſſes 

to the Defenvant foz eighty years , if the Lefſee ſhould ſo long live, 

werbe the Defendant the 26.Mar, 11 Jac, was and is thcreof poſſeſſed, x 

did aver that the Wannoz of Colwick in the infozmation, and the ſai 

PeCuage, a hunvzed acres of Land, two hundzed of Peavow, thzee hun⸗ 

dzed of Paſfare, and a hundzed of Wood to be the fame, and did alſo 
ader the life of the Lefſc;. - | 


The Attozney Generall foz the King did reply, that befoze the infoz- / 
mation ſe. 9 Octobr. 19. Jacobi, and long befoze, and continuing after 
untill the cxhibiting of this infozmation, the Defendant, the Park and 
CTenements afozeſaid, with Ditches, Hedges, and Fences had ſo fleight- 
ly incloſed, that the Kings Deer. of the afoꝛeſaid Fozeſt faz defect of 
ſufficient tncloſing of the Park and Tenements afozeſaid, thzough the 
ul of the Defendant did enter, and the Deer of the King into the 
ſaid Park and Tenements afozeſaid, foz the cauſe afczoſzid, entring, 
the Defendant div very unjuſtly kill the ſaid Deer in the ſaid Park and 
Tenements afozeſaid. 

The Defendant did maintain his Bar, and traverſed without that, 
that the Defendant the Park and Tenements afozeſaid with ſuch 

eight Fences, Hedges, and Ditches incloſed did kecp the ſame, Quod 
. Damæ Regis de forreſta prædicta de tempore in tempus intra tempus 


prædictum in partum & tenementa prædicta pro defectu ſufficientis inclu- 
ſuræ parci & tenementorum pradictorum in defectu defen. intra vetunt, 
abſque hoc quod Defendens Damas Regis de forreſta prædicta in parco 
& tenement is prædictis pro defectu ſufficientis incluſuræ parci & tene- 

| mentorum 
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The King againſt Sir 7 
John Byron Knight. 


_— 


, 5 ntorum prædictorum, in defectu defendentis minus, juſte interfecit V 


& forma, prout, c. | * | 
| Fo Wherenpon the Attozney demurred. 
And Jlconceive that Judgment onght to be given foz the King. irt, 


- Wecauſe the plea in Bar and the Rejoynder made by the Defendant is 


altogether inſufficient foz divers cauſes. Secondly, As to matter in 


Law. | 
And as fo the firſt, The Quo Warranto doth ſuppoſe that the Defen⸗ 
dant did uſe the liberties there mentioned within the Pannoz of Col= 


wick, being within the meets and bounds of the Fozeſt of Sherwood, and 


within the Reguards of the ſaid Fozeſt, and the Defendant did know 
this to be within the meets and bounds of the ſaid Fozeſt, but does not 
anſwer whether it be within the Regaards oz not, foz-it may be within 
the meets and bounds of the laid Faꝛzeſt, and yet not within the Re- 
guards: as if the Mannoꝛ were disfozeſted by Carta foreſtæ, becanſe it 
was a Subjects Panngz and not the Kings; vet it remains within the 
meets and bounds of the ſaid Fozeſt, but not within the 'Reguards, fox 
now by the disfozeſtingit is made purlue, and not ſubject to the Re- 
guards and Lawes of the Fozeſt, as to the Owner of the Bannoz. Vidle 
Carta Foreſta fol. 1. and vet notwithſtanding this Statute, if the King 
had granted this Panna to be free of theReguards , oꝛ ont: of the Res: 
guards, vet is it tilt within the meets and bounds of the-ſaiv Fozeſt. 

; Secondly, The Dendant makes Title to the liberties whereof Sir 
John Byron his Gzandfather was ſeiſed in Fee, viz. cf a PeCuage, a 
bundzed acxes cf land, tino hundzed of Meadow. thꝛee hundꝛed of Paſture, 
and a hundzed.of Wood in Colwick, nom and time ont of mind called the 
Manna; af;Colwick, Quodque ille & omnes illi Quorum ftatum idem Io. 
hannes habuit in tenementis prædictis, habutrunt, tenuerunt i habere con- 
ſueverunt in prædictis 200. acris paſturæ & 100. acris boſci parcellis præ - 
dictorum tene mentorum, vocat. mannerium de Col wick, prædictum par- 
cum, tenementa prædicta, vocat. mannerium de Col weit, ſpectant. & 
pertinent. &. l 

So that the Defendant doth not pzeſcribe, but doth alledge only that 
Dir John Byron, and thoſe whoſe eſtate he hath, have uſed to have a 
Park, the which is no Title to the Park, foz that 8ughe to be time 
gut of mind. 2s N 2 

. Thirdly, The Defendant doth claim to have a Park in the afozeſaiy 
two hundzed acres of paſture, and a hundzed acres.of wood, whereas: 
there is no ſpeaking of two hundꝛed acres of paſture: befoze,: and there⸗ 
foze he ought to have ſaid, in two hundzed acres of paſture parcell ot the 
ſaid thꝛee hundzed acres. K 2b emma n 130 

Fourthly-, The Defendant. doth not anſwer to the killing of the 
Jings Deer of the Fozeſt, but doth only jafkifie the killing ok all Deer 
time aut of. mind being in theſaid Park.: : .: tn J nts Nor 

; . Fifthly, The Rejoynder is a manifeſt departure from the Bar, ' fog 
in the Bar ge claimeth ta have a Park ditched and hevged, Per volunta-« 
tem eorum ineluſum, ſo that by this paetence he may keep the Park 
with ſuch low Yedges as he will, and yet in his Rejoynder he doth tray 
verſe, abſque hoc; that he kept the Park adeo parvis ſepibus & Foſſatis, 
quod Damæ Regis de forefta prædicta in parcum prædictum pro defectu 
incluſurz; intraverunt, & abſque hoc, &c. Do that the Delendant by his 

Re joynder doth make an Aſtue upon that which he doth: juſfifie in his 

Bar, and doth, upon the matter, deny in his Rejoynder, the matter alz 

ledged by him in his Bar. 3 FTC 5 a 


. | Tue King againſt Sir 
John Byron Knight. 


And, as to the matter in Law, I conceive that the Defenvant cannot 
p2eſcribe to have a Park in ſuch manner as he pzetendeth, foz that ſuch 
p2eſcription is quite contrary to the nature of his Royall Franchiſe of 
his Fozeſt, and is to the deſtracion of it, q a Fozeft is a Royall Fran- 
chiſe, ſo that regularly none can have it bat the King, as it was ad- 
judged in this Court in a Quo Warranto againſt Humphrey Bigges. 
And Manwood fol. 1. A Fozel is a certain Territozy of Gzouad pꝛi⸗ 
viledged fo2 wild Beaſts and Fowles of the Fozeft to reſt and abive in 
the (afe pzotedion of the King, foz bis Pzincety velight and pleaſure,and 
doth canſif& of four things. 1. Uert. 2. Ueniſon. 3. Patticatar Laws 
and-Pziviledges, 4. Certain Dfficers. | 
.. Put by this pꝛetence of the Defendant, the Fozeſt of the King is 
pziviledged foz wild Beaſts to reſt in pzotection of the Ring, but they 
are ſabjec to being deffroyed by the Defendant, foz by ſuch pzetence none 
can enter there but he og his Keepers. And A conceive that no body can 
pꝛetend to have any pꝛoſit os pleaſare in the Fozell, which tends to the 
deftrudion of the Fozeſt, and that is the reaſon that one cannet pꝛe⸗ 
ſcribe to have Common in a Fozeft, foz Sheep, Geeſe, Goats, oz 
ogg, faz to ſuffer them to Common there; is Ad magnum nocumen- 
tum ferarum foreſtæ: and ſuch a pzeſcription the Defendant maketh, 
which is not only Ad magnum nocumentum, but᷑ to the utter deſtrua ion 
of the Fazef#-: And if it be objeded, that this Park claimed by the De- 
fenvant is but a little part of the Fozeft, this is no anſwer ; foz as in 
the Caſe ofa Cammon, no man may pzeſcribe ts have Sheep,” &c. in 
the Fozeft, ſo caunot he in any part of the Fozelt, and it the Defenvant 
may pzeſcribe to have ſuch an irregular Park in part of the Fozeft, ſo 
may others claim ſuch like pzof in other parts of the Fozeſt, 
and fo the King ſhall loſe all the Franchiſe of his Fozeſt, and the De- 
fenvant may make his Fence a Ditch ſo low without ide, and fo high 
within, that the Kings Deer cannot get out again when they are come 
— and ſo this Mark ſhall be in the nature of a Trap to catch the Kings 

cer. | «Sx. 

And further, he that will pzeſcribe to habe any common pzofit oz 
picafure in the Freehold oz Inheritance of another, ought fo make bis 
poeſcription in ſuch manaer, fo that he matt leave the reſivae of the pꝛa⸗ 
fits to the Owner, and cannot utterly erclude the Owner, and there- 
lien ot the Land of I. S. no man can concelve that this pꝛoſtription is 


good. Reither tan a Commoner pzefcrive- that the 10 of the Saile 


cannot put in am Cattell into the Land. But in our caſe the very Frans 


cgcile ot the Kings Kozeſt doth conſift of Mert, Veniſon, Lanvs, and Df- 


ficersofthe/Fozelt, foz the King may have a Fo2ef, although he hath 

And in the Commentaries 333. If a Pannoz within tho Fozclt of 
Waltham us eſcheat to the King, and the N tag gzants the Manno to 
ons en oe, vet thailnot he have the liberty of thy Fozeft.- And the ſane 
— where the King grants all the Land which be hath in the 
But notwithſtanving J agree that ono maꝝ have a Park within a Fo- 
ve 4 —— grunto but then tie fame onghtto be ne pt ſo in 
Halen, that the Beads of the Fazelt cannot enter into oe atx, which 
if not done, it is a Tozkeiture- of the Uberty of the Park, and Ts it is if ye 
dia vo n Salterit, 03 Der- iesy, v2 the nature of a Park is to be inclofes: 
and in the 10. H. 7.6. it is ſaid, that a Park confilfs of 'Svile, Incto- 
ftire, and Game, and tn the 1 5. Ed! Tho- 
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cloſure and gam. And in the 15 Edw. the 3. Thomas Earl of Lan- 


eaſter, L o:d of a Foꝛzeſt, did grant leave to one John Harrington to 
make à Mark within the ſaid Fozeff, and there it is adjudged, that if 
the Gzantee does ſo ſleightly incloſe the Park, ſo that the Fozeff-beaſts 
may get in there. that it is a fozfeiture, andthe Lozd of the Fozeſt may 
enter and take the Deer. | 

But by the-pzetence of the Defendant, the King ſhall not have ſo 
much power in this Land, being in the midſt of the Fozeff, as he 
hath in theands of any of his Sabjects which do lie without the Fozeſt: 
foz if Fozelt Beaſts tray oz wander infothe Land of a Subject, out 
of the Fozeſt, the Fozefters may enter into this Land, and rechaſe 
them into the Fozeſt again. | | 


01 | Crocker againſt Kelſey. 


Hu and Mife, Tenants in Tail of the Gift of the Pusband, 
the remainder to the Yusband in fee: The Yusband dyes, the 
Won and Heir of the Yusband and Wife does levy a Fine with pzo- 
clamations, to the uſe of him and his Veirs; the Wife does let a Leaſe 
ol the Land foz 21 years, and dyes; the Don de viſeth his Land to E 
And, Whether this Leaſe made by the Wife were good to binde the 
Deviſlee 2 was the Queſtion, * | | 

And A conceive that the Leaſe is good: Foz, although that by the 
Fine the Effate-fail is barred, as to the.Conuſoz and all his iſſues, 
pet does the Wife remain-Tenant in Tail, as befoze : and therefoze 
this Leaſe made by her is a good Effate, verived out of her Eſtate⸗tail, 
and ſhall binde all except the iſſues in Tail, who may claim per for- 
mam Doni: And ſo is it in the 33 H. 8. Dyer 51. B. Tenant in Tail; 
befoze the Statute of the 27 H. 8. does make a Feoffment to the uſe of 
himſelf in fee, and then he and his Feoffces make a Leaſe fo2 pears, ren⸗ 
dering Rent, and then is the Statute made; the Tenant in Tail dyes, 
and then the iſſue aliens un Kine befoze any entry oz receit of the 
Rent, andholven by all the Auſtices, except Sanders, that the Alienee 
ſhall not avoyd this: but otherwiſe of a Kent granted. And, ſup⸗ 
poſe the Fine had not been levyed- by the iſſue, he ſhall not a voyd 
the Leaſe without entry; and it he had altened after the death of his 
Mother, and befoze entry, the Alienee ſhould never avoyd the Leaſe. 
And in the 29 Aſſiſ. 51. and the Comment. 557. Tenant in Tail ac- 
knowledgeth a Statute-Perchant, the ine is attaint of Felony, and 
pardoned ; the Tenant in Tail dyes, the iſſue enters, and the Conuſee 
ſues out Execution: And becauſe the iſſue was diſabled to inherit the 
Eſtate⸗tail, therefoze he had it as an Occupant, and ſo it was ſubject 
to the Execution. And, although the remainder in Fee does paſs by 
way of. intereſt-by the Fine; vet that cannot come in poſſeſſion ſo long 


as any iſſne in Tail is living: and therefoze;if a ſtrauger had entered 


after the death of the Wife, the Son could not have had a Formedon 
in the remainder, fo2 that muſt ſuppoſe the death of the Doners in Tail 


withont iſſue, the which cannot be in our Caſe. Comment. 560. Au- 


tens Caſe. Sir Thomas Wyat, Tenant in Tail of the Gift of the 
Ming, made a Leaſe foz years rendering Rent, and dyed; Dir Thomas 
his ſon accepts the Rent, and after was attaint of Treaſon, and exe⸗ 
.cuted, having iſſue, andadjudged * the King ſhould have the * 
5 5 2 
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BP in ſome other mans 
Gant, oz Charge to binde 


ud any perſons except the iCaesin Tail; and thoſe in 
— And therefoze if Tonant in Tail grant a Rent, 02 


it makes a Li 


George, Biſhop of Chicheſter, 289 
- againft John Freeland. * 18 
— 82 à diſcontinuance thereof ; foz ſo are the — of 


the'Stature, viz. If any woman ſhall diſcontinue, alien, releaſe, or con- 
firm, with Warranty, &cc. | Hes y 
Nad in Sir'George Browns Cafe, in Cooks Repor. fol. 350. it is 
be with- 


re argued, ' a Diſcontinnance without Warranty be 
290 itute 2 hut it was reſolved, that theſe 'wozds', with War- 
ranty, doe refer onely to Releaſes and Confirmations, which make 
not diſcontinuance without Warranty : foz the intention of the Sta⸗ 
tute was not onely to pzohlbit every bar, but alſo every viſcontinuancy : 
but hers in this caſe there is no bar ca viſcontinuance ; foz the woman 
hath made a Leaſe foz years, rendering Kent, by which the Effate- 
tail is neither bonndnoz diſconfinued, but ſhe remains Tenant in Call 
as the hon Peg and fo dyed ſeiſed of ſuch Efate ; andtherefoze it 
it vad not been fo2 the Fine ievyed by the illue in Tall himſelf, che 
might have entered, and have avoyded the Leaſe ; and this is not lite 
the Caſe there put by Anderſon; where Feine Tenant in Tail in 
Jopnture within the Statute, does accept à Fine ſur conuſans de droit 
tome ceo, vc. and theretoze does grant and render the Elfate foz 100⁰ 
pears; foz though this be no diſcuntinuance of the Eſtate⸗tail, pet 'ts 
it a bar of the Ente during the time. 18 

And Hillar. 22 Jacob. A argued this Caſe again: and all the Towrt: 
viz. Doderidge, Jones, and Whitlock, did agree, That the ine in 
+ Wail'was barrev bythe Fine to avoyd this Leaſe ;' and that although 
the Effato-tail was barred, vet is it not ertinguiches. but remains in 
eſſe to fuppozt the Weale, fo long as any Une in Tail does remain a» 
tive ; amd ſo they agreed the Leaſe to be gan. Whorefoze , | 

Judgment was given foz the Piant(lt, l 


George, Biſhop of Chicheſter, Plaintiff, John Free- 
land Defendant, 1 Caroli. Rot. Go. J 


Toe Caſe was; That a- 'Biſhyp was leiſed in tee of a Path, to > 
which there was the akte alen Keeper belonging, with a fee | 
five marks with a Livety, granted from time tb time by the Biſhop; 
And the Bichop does grant the ſaty Dffice together with the fees; ner- 
non cum paſtura pro duobus equis in eotem Parco which Gzant was 
confirmed by the Dean and Chapter. The Biſhop dyes, and another is 
made Biſhop : And whether this Gzant was good to binde the Duccefs 
ſoz e was the Queſtion. F 2 | 
And J conceive that this is a good Gzant againft the Succeffoz, 
and will binde him. a ee ea Cgooic 
And let, JI concelivo it will not be denped, but that if a Biſhop hath 
a Park, he by the Common Law may grant the Dffice dt the Keeper 
of that Park fo whom he will, with fach fees and wages, and foz ſach 
an eftate as de mill: and this being confirmed by the Dean and Chaps 
ter, is good to dinde the Dieceſſo; : anvtherefoze it ts to be t 5 
Whether any alteraflon of the Law be made in this point by reaſon 


any Statute? eee Err | 

An the Biſhop of Salisburies Caſe, Cooks 10 Rep. it is there reſol⸗ 
ved, that by the tatute of the firſt of Elizabeth, BiGvps are thereby 
generally reſtrained from making any eſtate oz intereff of any Lands, 
Tenements, oz Yeroditaments, parcel of their Biſhopzicks, 3 
charge £03 incumbzance ont of the (ame, oz of any — 


J 
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ns the Archbiſhoprick or Biſnoprick. And 
wity be bꝛought againſt a Biſhop, upon a 
- and Judgment be given againſt him 


FIPLLION, oz Wie | 
ic gz conte lion, this is reſtrained by this Aa, becauſe the 


ged 


7;.J anſwer (and it was 
Dffice be ancient and ne- 


Gzant.thereof,/ with the ancient fee, is no diminutian of 


veriſhing the @ncceſſoz; and therefoze of neceſ, 
out of the general reſtraint of the ſaid 


Ad of Elizabe * 03, as BraQon ſaith, Illud quod alias licitum non 


licitum, & neceſſitas inducit privilegium quod jure 
privatur. 


George, Biſhop of Chicheſter, 
againft John Freeland . | 
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— So 


privatur. And if Bi | 
ſervice and necelſity ta the life of the Gzantees, but that their eſtates 
Hall depend on incertainties, as on the death oz tranſmntativn of the 
Witſhop, then no able oz ſufficient perſons will be willing to ſerve 
them in ſuch Dffices, os at leaſt will not diſcharge their Difice with 
any cheerfulneſs oz alacrity, if they may not have ſuch eftate in cer⸗ 
tain foz the term of their lives, as their Pzedecefſo2s had: but when 
an ancient Office is granted to one, it is not of neceſsity to grant the 
ſame to two; and therefoze ſuch Gzant is not exempted ont of the ge- 
neral reſtraint of the Statute, no moze then if the Biſhop thonld grant 
an Offics with the ancient fee to one, and then he grants the Rever- 
tion to another; this is reſtrained by the Statute, becauſe it is not of 
_ necoſsity.; and if the Biſhop may grant ſuch Dffices to two, he may 
grant them without any limitation of lives, and by conſequence ad in- 
finitum: and ſo,if ho may grant a Reverſion to one, ſo he map to others 
alſo without any limitation: and by the ſame reaſon he may grant 
them in Tail oz in Fee, which is quite contrary to the intention of 
the faid Act. And of lach opinion wis Popham , Chief Auſtice , 
Michaelm. 44 & 45 Eliz, in Stumblers Caſe, and Dyer 23 Eliz. 370. 
where Horn, Biſhop of Wincheſter, did grant to Dr. Dale during his 
life a Rent out of the Pannoz of Waltham, pro concilio impendendo: 
the Biſhop dyed, and becanſe the Rent was arrear, Dr. Dale bzonght 
an Action of Debt, foz the arrears incurred in his life, againft the 
Executozss: In which two points are to be obſerved; 1. That the 
Gzant-was not voyd againſt the Biſhop himſelf : The other, That 
although the Rent was tuing out of the poſſeſſions, and not parcel, this 
was bonn by his death. And Trin.z0 Eliz. Ror. 3 46; in this Court ; The 
Bichop of Cheſter, after the Statute of 1 Eliz. did grant to George Boul- 
ton an Annuity of five marks per annam, pro cofcifiv impenſo & im- 
pendendo, which was confirmed by the Dean and Chapter : and then 
the Biſhop dyed, and Boulton bzought a Mit of Annuity againſt the 
Succeſſoz, and in his Count did aver, that the Pzederceſſozs of the ſaid 
Biſhop had granted reaſonable Fees (but bid not aver, that this 

ce bay been granted befoz?) and did aver, that he was home con- 

liarius, & ia lege peritus; and the Opinion sf the Court was againſt 
the Plaintick. But there it was teſol des, that although the ſaid Bi- 
ſhopzick was founded but of late times, to wtt, in the time of Hen. the 
elght ; pet a Gzant of an Dice of neceſſity to one in poſſeſſion with 


reaſonable fees(the reaſonableneſs whereof ts to be decided by the Court 


of Inftice wherein the ſame doth depend) is good, and is teffrathev 
out of the general woꝛds of the ſaid Ak. 


And in our Caſe the avowaat hath averrev this Diffto'ts be an anci- 


ent Dffice, and which hath been granted with a fee of five marks from 
time to time, by the Biſhop grants2 and his Pzevecelſozs, to or pr 
they pleaſed. Cooks 9 Rep, Earl of Shrewsburies Caſe. The Earl ot 
Rutland was made Steward of a Manne foz life, without any wozds 
to makoa Deputy; vet it — reſolved that he might make a Deputy, 
becauſe it was not conventent fog him to oxercile tuch an Dffice : 0 
if an Office voth deſcend to an Infant, he maſt of nicefſity make a 
Deputy. And ſo it a Bichop be leiled of a Panoz, he may ozvain a 
Steward of the ſaid Panne:, and may grant to the Steward a fee fox 
the execution of the ſaid Dffice, accozding to the reſolution in the laid 
Cafe of the Bichop of Cheſter, Ces: 


But 


have not power to grant ſuch Difices of 
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William Whiron Clerk, Plaintiff: = 


the Statute of 31.0f H. 8. ol Monate 


3% : 
g Richard Weſton, Defendant, in, &c. 
Object. But it may be objected, that here is agreater Fee granted then was 
: befoze, viz-. Paſture fo2 two Yozſes, and therefoze the Gꝛant is not 
| good to bind the Succeſſnz, , *** 
Reſponf.. And A do agree that the Gzant of the ſaid Paſture is void, vet that 


hall not at all pzejudice the Gzant of the ſaid Office with the ancient 
Fee, fo2 they are ſeverall and diſtind G zants, ſo that the one, viz, The 
Gzant of the Office with the ancient Fee is good by the Law agajnſt 
the Succeſſo2, and the other void againſt the ducceſſoz,, but it cannot 


| bart the grant of the Dffice and ancient Fee, no moze then if a Biſhop 


ſhould grant an old Office with an ancient fee, and alſo a new Dffice 
which was never granted befoze, and all this by one Deed ol Gꝛant, and 
this is duely confirmed, although this be void againſt the @ucceſſoz as 
to the yew Dffice, yet it is good foz the ancient Office. and the ancient 
tee: foz although theſe fees are contained in one Deed, vet are they 
ſcuerall and viffing, ſo that one may be good and the other void, 33. H. 
3.Dyer-48. One ſeiſed of a Þannoz to which a/Uillain was reguardant, 
did. grant one acre, and alſo the Uillatn, the Willain did paſs in groſs 
and thg reaſon there given is, becauſe there be ſeverall Gifts contained 
in one Deed. | | | 


: ? 8 * 


Allo the Averment of the Plaintiff is. inſufficient, viz. That the 
paſture was never granted by any of the Paedeceſſozs of the Gzantoz, ſa 
that it may be that they were granted by himſelf, being Biſhop, many 
times befoze the ſaid Statute, and then the Succeſoz may well grant 
it: and in the ſaid caſe of the Biſhop of Salisbury, it is averred that the 
Gant was not by the Biſhop,Gzantoz, noz any of his Pꝛedeteſſezss. 


William Whitton Clerk, Plaintiff, Sir Richard Weſton 
| Defendant, in an Action of Debt. 


The Caſe. 


Ter Payez of . Johns of Jeruſalem, did hold certain Lands diſchar⸗ 
ged of Tythes by reaſon of their aꝛder, Quandiu propriis manibus ex- 
colebant, the Statute of 31. of H.8. foz diſcharging of Tythes is made, 
the 32. of H. 8. it was enacted that the King. ſheuld have to him his 
Beirs and Succeſozs,all the Lands, Pziviledges, and Yereditaments 
of the ſaid Pzyozy, the King dies, and the Lands by elne deſcents 
doe come to Queen Elizabeth, who gzants the Land to Sir Henry, 
Wefton Gzandfather to the Defendant, who died ſeiſed, and the ſame: 


- deſcended to ir Richard Welton Father to the Defendant, and ſo from 


him to the Defendant : And, If the Land ſhould be held diſcharc ed of 


Tythes as the P2y93 held it? was the guetion. 412 
And J conceive that the Defendant ſhall hold the land diſcharged of 


Exthes in the ſame manner as the P3zyoz held the ſame. 


Foz the argument of which, two things are to be tonũdered. 
1. Whether the King oz his Patentee ſhall have the ſame pzivilepge; 
which the Pzyoz had by the-fatatute of the 32.H,8. oz not? | 
2. Admitting that they ſhall not have this pꝛiviledge by general. 
woꝛds of this Statute, then, Mheher they be diſcharged by the clauſe at 
| ries, oa not: E 5 

And J conceive that h sach of: theſe -Statutes, oz at leaſt by one of, 
them, the Ring and his Patentees ſhall. hold this Land diſcharged of 
Tithes, Quamdiu propriis manibus, &c, 


And 


4 


William Witton K, Plainti Fe Fir | | 7 
Richard Weſton, « Sho rg 


And as to the firft point J conceive that the Statufe of the 32, of H. 
8. hath ſufficient woꝛds to give this pꝛiviledge to the King, fo it gives 
to the King not only all their Pannozs, Lands, and Tenements, but 
alſo all their Pziviledges belonging to them oz to their Religion oz Dz- 
der, and this diſcharge of Tythes is a Pziviledge belonging fo their 
Religion oz Ozder; foz whereas Pope Paſcall did ozder that no Monk 4 
oʒ religions Dzder ſhould pay Tithes, afterwards Pope Adrian did 
grant this pziviledge, Solis Hieroſolimariis & Hoſpitulariis, Ciſterſienſi- 
bus & Templaribus, and did take away that pziviledge from all other 
Daders: And J conceive it will not be denied, but that the P2yoz him⸗ 
ſelf hath this pziviledge, and if he had it, then it will follow that the 
King and his Patentee hath it alſo, foz all their pꝛiviledges are given 
ko the King. 5 DE 
But it may be objected, that theſe paiviledges are given in reſpe& Objeg 
only of their Dzyer, and the Dzder being gone, the pziviledge is gone _ 
alſo. 
I do agree that all perſonall pziviledges concerning their Ozder are Reſponſ. 
gone by reaſon of their diſſolution, but ſuch pziviledges as concern the - 
Land, and will make the Land moſt pzofitable to the King are remai- 
ning, and are given to the King foz the intent of the Statute was to 
give it tothe King in as ample and beneficiall manner, and with all 
ſuch pziviledges concerning the Land, as they themſelves had. And. al- 
though Tythes are not iſſuing out of the Land, noz ſhall be extended foz 
unity of polleſſion of the land (as in the 42.Ed.3.13.Where a Pzyoz has 
ving Tythes did purchaſe the Land and made a Feoſtment, pet ſhall he 
have the Tythes, and ſo if a Parſon makes a Leaſe foz yeares of. his 
Glebe-land, yet he ſhall have Tythes thereof) pet the pziviledge to 
hold the Land diſcharged of Tythes is a pꝛiviledge concerning the land, 
and is not like to the caſe of the appꝛopꝛiation of a Recozy to the Tem⸗ 
plars which was diſapp2opztate by the diſſolution of their D2der, foz the 
reaſon there is, becauſe the appꝛopziation was made to a body cozpozate, 
which body being diColved, it is impoſſible they ſhould retatn the ſame, - 
and no body elſe can have it withont a new appiopꝛiation oz an Act of 
Parliament: and foz Appꝛopꝛiations to Abbeys, &c. the clauſe in the 
31. of H.8. was neceſſary, fo2 otherwiſe the Patentees of the King be- 
ing Lay-people, and not capable of an Appꝛopziation, they cannat have 
it but by ſpectall pꝛoviſion by Ac of Parliament, but any man may 
hold Land diſcharged of Tythes. . 
But it may be again ovjccted, that in the ſame Parliament aa Ad 3 
was made to revive tempozall Liberties, Pziviledges, and Franchiſes 2. Object. 
of Monaſteries; and therefoze all thoſe had been loft if it had not been 
foz this Statute, and @paitnall pziviledges are not revived by the Sta⸗ 
tute, and thercfoze they are gone. COS 
The reaſon of making of this Act was, becanſe divers pꝛiviledges 
which they had, as Bona & Catalla Fellonum, &c. were ertind by the ags 
teſſion to the Crown, and therefoze it was neceſſary to revive them, but 
if the Statute had not been made yet ſhall the Wing have all thoſe -Pzi- 
viledges which were not extinct, as Parks, Chaſes, Marrens, Mar⸗ 
kefs, Fairs, &c. | \ TIED 
And that this pꝛiviledge is given to the King may be pzoved-by:a Pzo- 
viſo in the Statute, whereby it is pꝛovided, that all paiviledges-of Hans 
Ruaries befoꝛe uſed oz claimed in houſes, oz other places commonly cal- 
led . Johns Hold, and all other Sancuaries befoze nfed and apper tain · 
ing to the laid Yoſpitall ſhall be void and of 8 effect, whereby it aps 
pears 


Anſwer. 


2” William Whitton againſt 
Sir Richard Weſton. 


3. Object. 


Anſwer. 


Object. 


viſto 


\)pzopiletary, and after the diſſolution the King viv-gzant the reverſion 


pears, that if that proviſo had not been made the pꝛiviledge of @ancua/ 
ries had been in the King and his Patentees, in the ſame Mannoz as 
had been uſed befoze the diſſolution, and that by fozce of this wozy Privi- 


| ledpe, and pet this pziviledge of Danctuary does not concern the Land 


as diſcharge of payment of Tythes doth. | 

But it may be again objeded, that the Statute of the 3 1. H. 8. hath 
an expꝛeſſe clauſe foz diſcharge of the payment of Tythes, which need- 
ed not to have been if the generall woꝛds would have ſervey, 

+ A anſwer that there were two reaſons to put this Clauſe into the ſaid 
Statate. 1. To invuce purchaſers to buy the ſaid Land, and at a greater 
pꝛice. 2. Foz the infinite manners a ns of diſcharge which the 
Abbots had, ſo that it would be very hard fo2 Purchaſers to know them, 
and this appears in Coke. Rep. 2, Biſhop of Canterburies Caſe ; but in 


our Caſe the means is very well known, and therefoze ſuch clanſs was 


nit neceſſary. 


And as to the ſecond point, I conceive that the clauſe foz diſcharge of 


the ent of Tythes doth extend fs the poſſeſſion of this P2yozy, and 


vet I do agree that their Lands are given to the King not by the Sta- 
tute of 3 1. of H.v. but by the 32. of H. 8. And to p2ove this, the Statute 
of 31. H. 8. does extend to all Abbies, Payoztes, Yoſpifalls , and other 
Religious and Eccleſtaſticall honſes, and this Pzyozy was Religions 
and Eccleſtaſticall, foz they vowey Dbedience and Chaffity ; and the 
caſe in the 27.H.8.16: inthe caſe of Martin Dockwray, where it is hol- 
den that Fryers are dead perſons in the Law, be they of an Abby oz any 
other Pzyozy, and that appeares by the Statute of 32, of H. 8. of their 
| , by which it is enacted that the Fryers ſhall ſue and be fued 
by their pꝛoper names, and that they ſhall have ſach capacittes, liber⸗ 
48525 treedomes as were given to other Religious perſons in an Ag 
at the firſt Seſſion of this Parliament. 

And in further pzoof hereof, divers Recozies were appzopziate to 


them, and Tythes given to them, and they enjoxed them, and the Sta, 


tate gives them to the Ring; by which it does appear that they were Re- 
ligious and Eccleſtatticall. ] ; 
But it may be likewiſe objected, that the Statute of the 3 1. of H. 8. 
does not diſcharge Chanteries, oz Colledge lands given to King Ed- 
ward the fürth, of Tythes. | | 
A anſwer, That the reaſon of that is, that becauſe Colledges,althongh 
they were Ecclefiaſicall, yet,they wore not regular. And Coke 2. Rep. 


. but the Fayersof . John of Jeruſalem were Ecclcfiafticall and 


Regular. 

And it is not inconvenient that the King and his Patentees ſhonld 
have the benefit of the clauſe ofthe Statute of 3 1. of H. 9. in thoſe lands 
given to the King by the Statute of the 32. of H. 8. as the Statute ot A- 
Ron Burnell does pzovide, that if the Extender apon a Statute Wer» 
chant does extend the Lands too high, they ſhall anſwer this to the Co⸗ 
nalee, and the Statuts of 23. H. 8. does oꝛder a new fozm of Recognizance 
to-be taken befoze My of the cheif Juſtices, yet the Conuſee ſhall have 
the ſaid benefit of the Statute of Acton Burnell, although it was. made 
two hund zed years befoze the other Statute. And foz Authozity in this 
point, Dyer 277. The 2 of & Jobns of Jeruſalem, with the Fryers 
two 62 thzee years befcze the violation did make a'Leaſe of a 7 — 
foz years, which Lefleo did pay Tythes to the Church of Rockefte 


of 


j 


Francis Townley againſt Edward Sherborn,?. 
h Executor of Richard Mountford, &c. 8 


33 


of the Panoz to one Stathome and to his Heirs, in {ach ample manner 
as the P2yoz had the ſame, c. the Leaſe does expire, If he and his heirs 
having the Manno: in their own poſſeſſion ſhal be diſcharged of Tythes 2 
oz not, was the queſtion in Chancery, and on conftveration had of the 
Statute of the 31. of H.8. cap. 13. it ſeemed by the Lo2d- Keeper San- 
ders, Southcott, and Dyer, that they be diſcharged untill they let the 
ſame ont to others fo Farm. 

And Paſcha 1 r. ae. in the Common Pleas, in the caſe of Weney, this 
caſe did come into queſtion, and argued by Coke, , Warburton, Winch, 
and Nicholls, and they were divided in their Opinions. 


Saturday the ſixth day of Ju ue, in the ninth year of the 
Reign of King chere: Between Francis Town- 
ley Eſquire Plaintiff, Edward Sherborne, Execu- 
tor of Richard Mountford deceaſed, Executor of 
Thomas Challoner deceaſed, Defendant. 


Upon hearing and debating of the matter, as well on the fifteenth as 
the eighteenth of June laſt, the Court being aſſiſted with Pr. Juſtice 
Hutton, and Pr. Juſtice Jones, upon the Plaintiffs Bill of Review faz 
the reviving and reverſall of a Decree made in a Canſe wherein the 
ſaid Richard Mountford deceaſed, Grecutoz of Thomas Challoner was 
Plaintiff againſt the now Plaintiff, and Thomas Foſter Eſquire, cons 
terning the ſumme of one thonſand ſeven hundzed pounds, raiſed ont of 
the Rents and Pzofits ofcertain Lands and Tenements in Linfted, Ar- 
dingley, and Worth in the County of Suſſex, in truſt fozthe ſaid Thomas 
Challoner during his Pinozifty, and which the now Plaintiff by the 
Decree of this Court was fo pay in caſe the ſaid Foſter ſhould fail to pay 
the ſame : ſeverall matters were cffered by the Platntiffs Councell fo 
the re verſall of the ſatd Decree, as namely, that the now Plaintiff was 
detreed to pay the ſumme of one thoaſand ſeven hundzed pounds as rat- 
ſed out of the p2ofits of the Jnfants Lands ſettled upon an account made 
up by the ſaid Forſter, with the ſaid Thomas Challoner the Infant, after 
he came to age, whereto the Plaintiff Townley was neither party noz 
pꝛivy, noz ever conſented noz ought to be bound thereby. And ſecond- 
ly, that the ſaid Plaintiff is by theſaid Decree made lyable to the pap⸗ 
ment of all the pzofits raiſed out of the ſaid Infants Eſtate, whereas he 
never received any p2ofits at all, and although he gave ſome Acquit⸗ 
tances, pet the ſame were onely fo2 the thzce firft half yeares, and no 
moze, and were but to ballance an account, the monies disburſed as 
mounting to as much as the Receipts, and there being thee other Co- 
truſtees with him, the Plaintiffs Councell conceived that he onght not 
to be charged with moze then he himſelf received, eſpecially fo2 that the 
other parties truſted, and who received the p2ofits were, oz were repu- 
ted to be, men of ability,and reſponſible. Touching which laſt point, be⸗ 

ing that whereon the Plaintiffs Councell chiefly inſiſted foz the rever- 
ſall of the ſaid Decree as againſt the now Plaintiff; It appeared unto 
this Court, that Challoner Father of Thomas the Infant, did heretofze 
make a Leaſe of the ſaid Lands to one Weeks foz five and thirty yeares, 
and afterwards conveyed away the Reverſion to Thomas Challoner his 
4B;zother, and after the death ol Francis (accozding to an Award made 
between the laid Weeks and Thomas Challoner the Brother, whq was 

G 2 7 Uncle 


Francis Townleyagainſt Edward Sherborn,7 
Executor of Richard Mountford, &. 


Luntie to Thomas the Infant) the Leaſe of five and thirty years, und the 
Keverlon'in Fee-ſimple were to be alligned to parties traftey by the 
faiyWeeks, and one Barbara Challoner, Mother of the fafd Infmie; am 
by che ſaid Thomas the Uncle, the Leaſe to be intru fo} Weeks fox life, 
theremainverto/Barbara foz life, the remainder to Thomas the Infant, 
and the reverſlowin fee to be in truſt fo2 the faty Thomas'the Infant. 
But upon the limitation oz Condition that the ſatd Thomss 1 
wen de came of age houly make ſome allurance to Thome nets. 
accopdinng to the A warn, wherein it he falle, the trulk 2 
him ſhould ceaſe; and the Truſtees thbnld be ſeifev fo; Tae the 
Uncle. In purſaance whereof the now Plaintiff and the ſaid Forſter 
were truſted together with one Langworth and Lovell to take the Eſtate 
inthe Leaſe, and did take an Aſſignment thereof from Weeks the 1 2th. 
of June, 9. Jacobi ; And all the Truſbees ſealed. the Counterpart, and 
the ſame day the now Plaintiff and Forſter aſk 3 moylity in the 
ſaid Leaſe to one Mr. Peacock and Robert Forſter, who were not pꝛivy 
no} acquainted therewith and on the thirteenth of June,the ninth of King 
James, the ſaid Thomas Challoner the Untle paſſed over the Inheritance 
to the now aintiff and Thomas Forſter, whereby it was pꝛobable that 
the laid Aſtznment mgpe by the now Plaintitr and Thomas Forſter, of 
their intereft in the moyity of the Leaſe, was to keep the ſame from- dy- 
ing extinguiſhed. Aftey which alurance ſo made, Weeks, during his 
lte, and Barbara after him during her life received the paokits" of: the 
fa Lanvs, and Burbara in the year of our Lo2d 167. vyev, Any it 
appeared that ſoon atter the death of the ſaid Barbara, viz. 23. of Marchy 
r2.Jacobi, Langworth one of the Truſtees of the Leaſe being brad, 
wheroby his intereſt in the moyety ſurvived in Lovell, that Thomas Chal- 
toner the Uncle pꝛocurev the faid Lovell fo aſſign over dis intereſt in the 
faid Leaſe , to the ſafs Thomas Challoner the Uncle, lyabte to the ſaiv 
truſt, as by a Copy of the Aﬀigiment now read appeared. And it ap» 
peared dy the confeſſion of the now Plaintiff, andby his anſwor to the 
Bill, and by the Acquittences now pzovuced that the now Plain- 
ned with the ſaid Thomas Forſter in giving acqaittances fo2 the 
© firft half years Rents, but it did not appear that he eber recetvey 
um after, 03 gave ang moze Acquiittances, but it voth appeare by the 
yooks, that the fad Thomas Challoner the Uncle, who had the Aign- 
ment from Lovell, did reretve the Rents of the Tenants, and payd the 
fame over to the ſaid Thomas Forſter, and that when the Infant came of 
cont, called the faid Thomas Forfter, any Thomas the Uncle to an ac- 
and —_— they bid account: And that the ſaid Thomas Forſter btb 
iver him a Beck of account, which the Defendant now pꝛodu⸗ 
— Car, by Which it did appear, that fo2 the thzee firft half years 
the Rents were recefved by the ſaid ſad Thomas the Uncle, and by him 
ald to the now Plaintiff, and the ſaid Thotnes Forſter foz the ufe of the 
nfant, but foz all the fubſequent time the ſame were received by the 
faid Thomas Challoner the Uncle, and by him paid to the ſald Thomas 
' Forfter alone, who (as was not now denyed) was at the kime of ſac 
receits generally taken fo be ——— y and reſponſable, as it ttb. 
. ano ed cond that the ſatb Anfaiit after be came of age, Had 
taid Thomas Forſter to be his Webtvz, and div by His Ve ill 
read in 2 give the ſatd ſummme of one thouſand ſeven hundzed pormbs 
1 faiv —.— as a Debt owing by the ſald Thomas Forſter ſvle⸗ 
Be dre the now pon all wh this Court was 
y ſatisfied, that yk now 1 receives ns periny of —_ 
after 


1 
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after the thare firft halt years: but whether be ought to be charged 


with all: that the ſaid Thomas Forfter received, being a Co⸗truſtee wit 


hin, in reſpec the ſaid Forſter is now declined in his Eſtate (as ts 


conceived.) this Court ſomewhat donbted; and although a pꝛeũdent 


was pzodnuced, wherein this Court had charged parttes trufted but one⸗ 
ly accozding to thetr ſeveral and refpecive receits, and not one foz the 
other; vet in reſpec the Defendants Conncel-oppoſed the ſame, alledg⸗ 
ing many pzefidents to be on the other ſive, and the Lozd Keeper con⸗ 
ceived the caſe to be of great conſequence, and thought not ũt to deter⸗ 
mine the lame ſavvenly, but to adviſe thereef, and deſtred the Lozds 
the Audges aſſiſtance to take the ſame into their ſerions confiderations, 


and fo aſſiſt him with thetr advice therein, whereby ſome-contſe might 


be ſetfled that parties truſted might not be too much puniſhed, leſt it 
ſhould dichearten men to take any truſt, which would be inconvenient 
an the one fide ; noz that too much liberty ſhould be given to parties 
truſted, left they ſhould be emboldened ko break the trot impoſed on 
them, and ſo be as much pzefndicial on the other ive. And the Lozv 
Keeper, and the Lozds the Judges aſfifants afterwards conferring 


reat im poztance, his V-czvſhip was pleaſed to catt unto him alſo Pz. 
ulkice Crook, Pz. Auftice Barcley, and Pz. Juffice Crawley, foz 
elr aſſiſfance alſo inthe ſame ; and appointed pꝛeſidents to be looked 
er, as Well in this, as tn other Courts, if any could be found touch⸗ 
ing the point in queſtion ; whereupon ſeveral p2efivents: were pꝛo⸗ 
viiced befozs them, ſonie in this Court, and fome in the Conrt of 
Wards, where parties truſted mere chargeable onely arteding to their 
ſeveral and reſpective receits, and not one fo anſwer faz the other; but 
nd pꝛeſident on the contrary was pꝛoduced ta them. wutherenj 


2 


Loadſhip, after long and mature deliberatton on the caſe, and ſerious 
advice with all the ſaid Judges, vid this day in open Court declare the 
reſalution of his Lozdſhip and the ſaid Junges: That where Lands oz 
Leaſes were conveyed to (wo 03 moze upon fruff, and one of them re- 
tel bes all oz the moſt part of the pzoffts, and after dyeth oz vecayeth 
n his Eftate, his Co⸗truſtees hall not be charged, oz be compelled in 
this Court, to anſwer foz the recetts of him ſu dying oz decayed, un⸗ 
leſs ſome purchaſe, fraud oz evil dealing appear fo have been in them 
fa pzejudice their truſt ; fo they being by Law Joyntenants oz Te⸗ 
nants in common, every one by Law 3 either all az as mach 
of the pzotits as he can come by : And it being the cafe of matt mea in 
theſe days, that their perſonal Estates vo Wee ta pay: ir bebe, 
efer their childzen, and yerfozm their Wilts, they are eafozced to 
ruſt their friends with ſome part of fhetr real Eccate, to make up the 
ſame, either by the Cale, oz perceptfon at pꝛoffty: and tk ſuch vf theſy 
friends, who carry themſelves withoat fraud, chonld de rhargeabte 
out of their own Eſtates fo2 the faults and deficiencies of their Co- 
truſtees, who were not nominated by them, few men would undertake 
any ſuch truſt. And if two Executozs be, and one of them waſte 
all, oz any part of the Eſtate, the Devaſtavit hall by Law charge 
him onely, and not his Co-execntoz : and in that caſe, Equitas ſequitur 
Legem, there having been many pzefidents reſolved in this Court, 
that one Erecntoz ſhall not anſwer noz be charged fog the act oz default 
of his companion. And it is no bzeach of truſt, to permit one of the 
truftces to receive all 02 the moſt part of the pꝛofits, it falling out many 
times that ſome of the Truſtees live far from the Lands, and are pet — 
ru 


* 


ogether, and upon mature deliberation concerning the cafe, to be “ 


— 
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| Executor of Richard Mountford, &c. 


truſt out of other reſpects then to be troubled with the receit of 
the pꝛolits. But his Nozdſhip and the ſaid Jndges were of opinion, 
that if two Truſtees were, and one of them withont warrant of 
the party that truſteth him, oz of a Court of Tquity, aſſigneth his 
ECate,. and the Aſſignee doth receive the p2ofits, and becometh 
non fol vent, he that made the Aſſignment ſhall anſwer it foz him, 
but the other oziginal Truſtee ſhall anſwer faz no moze then what 
be receiveth himlelf, becauſe the Aſſign cometh not in by him, oz 
his aſent-02-appointment : and that in caſe, if the oziginal Truſtee, 
that did not make the Aſſignment, receive the whole p2ofits, and 
become now-ſolvent , neither the Aſſignoz.no2 the Aſſignee ſhall be 
anſwerable_foz them: and if an Obligation be made to two in 
truſt, and one of them releaſe the whole debt, as by la he map, this 
thall not charge his companion foz any part: and albeit in all pze- 
ſumption this caſe hath often happened; pet no pꝛeſident hath been 
poduced-to his Lo2dſhip oz the Jndges,. that in any ſuch Caſe the 
Co-truſfee hath been charged foz the ad o2 fault of his companion: 
and therefoze it is to be pzeſumed, that the current and clear opi, 
nion Hath gone, that he is not to be charged (it having not till of 
late been bzought in queſtion) tn a caſe that by all likelyhoop hath 
frequently happened. But his Lodſhip and the ſaid Judges did re⸗ 


— 


then foz 
ed, the 


that the Recognizances' given on the Plaintiffs 
40 Court, be dif . | 


Trinit. 


Allen againſt 


Wedgwood. 


Tinit. 13 Jacob. Allen againſt Wedgwood. 


FP an Action of Debt on q Bond of 100 l. made the 23 of April 
1610. The Defendant demands Oyer of the Obligation and Con⸗ 
dition, which was, That if. the Defendant did perform all and every 
ſach Article and Articles of Agreement, and every parcel and particu- 
lar point thereof, being dated the day of this Obligation taken between 
the Defendant and Plaintiff, with the conſent of both parties, concluded 
and agreed upon, and ſealed with the ſeal of the Defendant, that then 
the Oligation to be voyd. And he demanded alſo Oyer of the Articles, 
which were as followeth. 


Memorandum, It is agreed between the Defendant of the one park, 


and the Plaintiff of the other part; and the Defendant doth con- 


deſcend and agree for him, his Heirs, Executors, Adminift. &c. 

with the Plaintiff, his Heirs, Executors, &c. in manner and form 
| following, | 

Impr. The Sefendant, for him, his Heirs, &c, doth demiſe, : ſet, and 

to farm let, to the Plaintiff, his Heirs, Executors, &c. the Mannor- houſe, 
or Mefſaape, called Sowdley Yall, with all the Lands which were ſomes» 
times in the Tenure of Reynold Sownley, with all the appurtenances 
thereunto belonging, being in great Sowdley in the Pariſh of Choſen⸗ 
dine in the County of @alop. | | x 
Item, The Defendant is to make a Leaſe of the ſaid Mannor for term 
of three lives, to the Plaintiff or his Aſſigns, and they to enter after the 
N of ſuch Leaſe or Leaſes as are lawfully made by John Smdlep, 
if any be. | ein 3871 


Item, If there be any Leaſe or lawful bargain made thereof, that then 
at the expiration thereof the Plaintiff is to nominate the names of three 


ſuch perſons as ſhall be expreſſed in the aforeſaid Leaſe, whichꝭ is to be 
made to the ſaid Plaintiff by the ſaid Defendant. paar gs 

Item, If there be none made thereof, that then the Plaintiff is to 
enter upon the ſaid Manner at the Anunciation, 1612. | 

Item, The Plaintiff is to have and enjoy the ſame, paying yearly, 
during the three lives, for, and according to the Rent it was ſet for, in 
the time of che Father of John Dowꝛley. : lr 
Item, The Plaintiff is to pęy the Defendant, when the ſaid Plain- 
tiff or his Aſsipns ſhall ener up the ſaid Mannor, 20 l. for a fine. 
Im, The Defendant may at any time, ſo long as he is unmatryed, re- 
ſort unto the ſaid Mannor, at ſueli time as the Plaintiff ſhallinhabit chere, 
or have the profit thereof, and finde good entertainment, for himſelf, 
his boy, and his horſe. 

Item, The Defendant is to deliver the ſaid houſe to the Plaintiff, with 
all. the appurtenances thereto belonging, or in any wiſe appertaining, 
Temteble and in good repair, 2 

ſtem, The Defendant is to make as good a Leaſe, as can be deviſed by 
Councel, unto the Plaintiff and his Afsigns. 
And the Defendant pleaded perfozmance ok theſe Articles. 


not any Demiſe made by the laid John Sowdley of the ſaid Panng2- 
houſe, and of the houſes called Sowdley Hall, any of the Land latelp 
in the Tenure of the afozeſaid Reynold Sowdley : and that the Plain⸗ 
tiff, 


I, 


2 


8. 


9. 


| | Plea. 
The Plaintiff-did reply, that the ſaid 23 of April, 1610. there was Replication; 


— — — 


40 


3 Allen — 
| ”. Wedgwoo 


Demurrer. 


Object. 1. 


Anſwer. 


5 . g 0 
- tiff, ance the making of the ſaid Article, Viz. 9 Maii 10 ſacob, at 


t Sowdley afozeſaid, did requite-the Defendant to make a Leaſe 
of the ſaid Wannen bunte and houſes, ich che afozeſaid Land, late 
in the Tenure of the ſaid Reynold Sowdley, ſcituate in great Sowdley 
afozeſaid, in the Pariſh afozeſaid, and in the County afozeſaid, to one 
Walter Welden, Thomas Welden, and John Welden, foz their lives, 
attozding to the effec ok the laid Articles: and that the ſaid Walter, 
Thomas, and John, were there and then read to accept of the ſaid De- 
mile of the pzemilles of the Defendant, and yet the Defentant did 
refuſe to make the ſaid Demiſe of the pzemilles to the ſaid Walter, 

pon which the Defendant demurred in Laas. 
And I conceive that the Plaintiff onght to have Judgment. 
And fiff, to anſwer the Dbjections that are made againf the Plain- 
tif upon the Articles. "Bs E | 
That the Leaſe ongbt to have been made to the Plainfiff himſelf 
foz thzee lives, and not to-any other. | | 
I anſwer, The woms are plain, That the Leaſe ſhall be made fo 
the —— oz his Alligus in the diſjundive: and therefoze it is in 
his e teither to take the Leaſc to himſelf fo thaee lives, oz to take 


it to his ACigns foz thzee lives; and ſo ſhould it be, if the wozds were 


the Plaintiff and his Aſſigns, as it is reſol ved in the Comment. 
88. Chapman againſt Dalton: where a man did let Land to anos 
and did covenant; at the end of the term, to make ſuch another 
to the Leſſee and his Aſſigns ; the Leſſee made his Executoz, 
es; and the Erecntoz does make his Crecutoz, and dyes :. and 
as adjudged, that the Leaſe ought to be made to thy Executoʒ 
Executoz, foz he is the Aſſignee in Law to the firſt Teſtatoz: 
wozd [and] ſhall be taken fo the wozd [or] and there it is 
clearly agreed, that if the Leſſee hav names any in his life-time to 
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5 


: 


4? 


I: 
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F 


8 
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take the ſaidLeaſe, it ought to be made to him: and ſo (as it is there 
faid) if A be obliged to make a feofment to you oz your Aſſigns, ſuch 


as vou name to take the fcoffment, are your Aſſigns indeed: and ſo 
in dur Caſe, theſe thzee perſons named by the Plaintiff are his Al⸗ 
3 as the Leaſe ought to be made, 21 Ed. 3. 299. 

- The other Dbjection is, that the Leſſee named by the Plaintick 


ought to be ready upon the Land to take the Leaſc; foz a Leaſe foz 


- Jianſwer; That when a man is bound to infeoff the Dbligee, and 
no time is limited, he ought to do this requeſt, 27 H. 8. 6. B. any 


the lame Lab of a feoffment upon condition to re⸗infeoſft him, 44 Ed. 


3.9. 14 fl. g. 21. 18 Affif. 18. 17 Afi, 20. but vet the Dbligoz at 


his petil ounbt to do it during his life, otherwiſe the condition is 


0 in oor Caſe, the Plaintiff ought firſt to require the Defenvant 
to make the Leaſe, and this of neceſſity onght to be done where he can 
finde the Defendant, foz it is impoſſible to do it on the Land, unleſs 
the Defendant be there, and the-Plaintfiff cannot compel; him to be 
there: But when the Plaintiff hath made his requeſt, the next acion 
is then to be done by the Defendant ; and therefoze he ought to go to 
the Land, and to be ready there to make the Leaſe. And in the 22 Ed. 
4. 43. A, is bound to B. on condition that C. ſhall infeoff B. by ſuch a 
day, and vid ſhew that C was there ready on the Land, and B was not 
there tv receive the Feoffment: and there it was argued, n ye 
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| iſſue ould be, upon the being of” C. upon the Land who ought to 
_-maketheLeaſe,ozef-B. who was to take the Leaſe ; and in fine it was 
adjudged, that the iſus ſhould be, whether C. were there oz not? fo; 


he ought to be there, 03 elſe the Bond was fozfeit. do that the De- 


fendant upon requeſt ought to go to the Land, and there to attend a 
tondenient time to make the Eſtate, and then ik the perſons named 
do nat come thither, he is exculed; but when he goes not to the Land, 
but daes utterly refuſe to make the Eſtate, it is to no purpoſe foz the 
Aſſigns to come to the Land: and admitting the Law would enfozce 
them to attend there, then J demand how long they onght to attend 2 
lam in all places where the attendance ot one is required in a place cer- 
: 8 by the Law, the time ol his attendance is limited, 18 and 19 Eliz. 
er 334. 1 19 RY | MN 
Tbe third Dbjection ts; that the Article foz making of the Leaſe, 
is to make a Leaſe of the ſaid Manno, whereas no Pannoꝛ ts mgnft- 
oned befoze; and the requeſt is, to make a Leaſe of the Houſes and of 
the Land, late in the Tenure of Randolph Sowdley. | 


To this A anſwer, That the Demiſe in the firſt Article, is of the Anſwer. 


Pannoz ⸗houſe and all the Lands, which were in the Tenure of Ran- 
dolph Sowdley, with all the appurtenances thereto belonging; then 
' when he agrees to make a Leaſe of the tald Pannvz, it ſhall be infend- 
ed the Manne mentioned befoze : and although it be not in verity a 
' Pannoz, vet in reputation it may be à Pannoz, and tbat is enough to 
mike it to be put in the agreement. 22 H. 6. 39. a. where one pleaded 
a Fooffment of eight Acres of A. and bythe name of the Pannoz of D. 
and avjudged by the Court to be a-g6od-Feoffment, although the acres 
were not ſet fozth : and in the 27 of H. 6. 2. a Plough-land may paſs 
-by E a Manno: | 0 . 
Anunciation, 1612. and the requeſt᷑ is not until the ninth of June next 
alter, and that is too late; foz the Leſſoz onght to have 201. fine up⸗ 
on the entry and making of the Leaſe, and thercfoze the requeſt ought 
to be made at the time that the entry was to be made: and foz that pur⸗ 
poſe Andrews Caſe, and the 1. 0d Cromwels Caſe in L. Cooks Rep. 
were cited. To which-Dbjection Cook and all the Court div ſeem to 
incl ne. 95 
But J conceive that the requeſt is made in good time enough, foz 
two Keaſons. 3 1 a 
The Ettate here is to be made by the Defendant; and although he be 
not bound to do it without requeſt, vet may he do it, oz at leaſt he may 
offer to do it, without any requeſt: and therefoze if there be any tbfs 
in the not doing of it, it is his own fault, becauſe he did not offer to 
make the Effate, and is not the Plaintiffs fault; and if he had offered 
to make the Eſtate, and the Plaintiff had refuſed, he had been ex- 
tuſev. 6 | NS os AE 
And therefoze the rule is given in the Lozd Cromwels Caſe afoze- 
ſaid, that when a woman oz a Gzantee upan condition is to make an 
Eftate to the Gzantoz, and no time is limited, he bath time foz his 
life, unleſs the party who is to have the Eſtate do haften it by requeſt : 
but if an ad vowſon be granted on ſuch condition, tde Regrant ouſcht to 
to be befoze the Church becomes voyd:: Co, it the tanvitton be to grant 
Kent payable at certain days, the Gzant-ought fo be befoze any day de 
payment ; foz otherwiſe he ſhall loſe the Pzeſentation, and the Renf 
which will incur befoze the Gzaat TY And in the 14 Ed: 3. Debe. 
| 138. 


, 


Anſwer, 


I, 


3. Object. 
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requeſt is made tos late, lin the time limited to enter is the 4. Odjeck 
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| the Defendant might 
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Rot. 605. n 13 Jacob. Smalman, Plaintiff, againſt 


John Agborrow and Edmund Agborrow, De- 
fendants. | | 


| 2 an 1 of Treſpaſs ; foz that the N the 13 Maii, 
13 Jacob. Ar Veifexs. ot the of the pzice of 20 l. at 
erbe, in a Place called W. , eb 
* — —— — . 
d Not guilty. 


7 19 to hecho, thr tas tht hem . Ec. ig, and at 
the f ya e rechold of- eke 40d 
0 did — —— 


Replication. 1 veplyed , that belege the laß Francis Agborrow 


Dean and Chapter of Cathevzal of — 
\Worerker were feilen, 4a "fee of the 


= Ti 
161 N 5 2 10 a ue Thapter by thelr An _—_ 


4 "the de Senne do William Agborrow , arid Jane his 
772 _ jan iAgborrow fog their lines: And 
Eliaab. William Agborrow dped _— 

nd 


' Smalman Plaintiff, againſt John Agborrow, 4 43 
and Edmund Agborrow Defendants. 0 | 


and that the 21. of Decemb.3 9. Eliz. ſane did marry with Robert Haw- 
kind? And that the 25. Febr. 40. liz. Robert Hawkins, , and the ſaid Jane 
by their Jndentars did demiſs the ſaid Pannoz to William Hawkins and 
William Heaven foz ſixty years from the date, &c. if the ſaid Jane and 
Francis Agborrow oz either of them ſhould ſa long live, readzing twenty 
unds rent, and that the 25. of Mar. 1 3.Jac. William Hawkins and Wil- 
iam Heaven did grant their Eſtate to the Plaintiff, whereby he was 
poſſeſſed and put in his Cattel there to graſe, which were there untill the 
Defendant took them awaß, &c. And did aver the life of Francis Ag- 
borrow, 2; | 
Che Defendants rejoyn andſay, that the ſaid Jane pid die the 14. of Rejoynder, 
Mar. 2. Jac, and that Francis Agborrow did hold himſelt᷑ in, 8c. Per jus 


accreſendi. | 
| © Upon which the Plaintiff demurred in Las. 
A man and a woman are Joynt-tenants foz life, the waman marties, The Caſe. 
the Pnsband and Wife by Andenture do let their moyety foz years, ren⸗ 
dzing Rent, and after the woman dies. ITE 
And the queffion mak; peter the ſurviving Jopnt⸗tenant could as 


void this Leaſe- 1 
5 And conceive he caunot. | 
8 the Argument of this Caſe, A hall obſerve theſe two things 
thereol. { ; . . Ht 381 
That if the woman who made this Leaſe had heen ſole ut the time ot 
the making, this Leaſe had been good during her life} and the lite of 
her Companion the other Joynt-tenant, .zz 1 4 £2 
9 Leaſe being made by the Yusband and Mile, is not void, II. 
„ : ; „CCC © OTST | 
And as to the firſt Point, Littleton fol. 63, and 64 ſülent, that it two 1. Fart. 
Joynt⸗kenants in Fee be, and one grants a Rent-charge and dies, the 
Sur vi voz ſhall hold the Land diſcharged; but if one makes a Leaſe u 
years and dies, the Leaſe is good againſt the @urvivoz!; and in Hales 
Caſe in the Comment, Af two Joynt-tenants be foz -yearg, and one of 
them does grant to I. S. that if be payes twenty pounds al Michaelmas de 
ſhall have his moyety, and the Gzantoz dies, and I. S. des pay the mo⸗ 
ney, vet ſhall not he have the Land, becanſe the Condition pzecedes the 
Eſtate, but if he make a Leaſe foz yeares to commence at a day to came, 
and dies befage the day, vet is the Leaſe good againſt the Survivoz 3 and 
ſo in Trin. 37. Eli. Harbury and Bartons Caſe. Two Joynf-tenants are foz * 
life, and ene lets his moyety foz years to commence after his death;anv 
dies, and agreed to be a good. Leaſe againſt the @urvivoz ; foz as Lir- 
ton ſaith, every Joynt-fenant is ſeiſed Per my & per tout, and hath an 
Eſtate in one moyetynot only fcz his own life, oz his own time, but al⸗ 
ſo foz the time and life of his Companion, and therefoze- every Eftate 
made by him is good foza moyety ſo long as the Estate of himſelf any 
his Companion continues, but a Rent-charge ſhall nat bind his Com⸗ 
panion, becauſe he claimes by the firſt Conveyance which is above his 
Companions Eſtate. — 21.72 
And as to the ſecond point, it is cleer that when Yusband and Wife 2 part. 
make a N in Fee, 02 a Leaſe foz years of the Land of the Mie 
rendzing Rent, the Wife after the death of her Pusband: may: accept 
the Ront, and make the Leaſe good; as in 26. H. 8. 2; the caſe cot the 
Feoffment is agreed, and it a Woman after the death ot her Husband 
does accept the Rent, the ſhall be barred in a Cui in vita, 11. —— 3! 
15. Ed. 4. 17. and Dyer 91. B. 3 and Wife make a Leaſe fozyears 
. 2 
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44 I Plaintiff; I — 
85 and Edmund Agborrow Nefendants 


ndenture, and the Yusband dits, and theaecepts the Rent, the Hat 
— 2 . not avoid the Leaſe. 

pon which two" things being (as I conceive)” unqueffionable; it 

— collois thattth this Leaſe at the time of the making thereof, is not void but 

voidable. And therefoje the lole quettton will be, hat this Leaſe is 

— and it it mat be avolden be the ſarviving JoynG&tenanf, 65 


A conceive that it isavoivable by the Wife only,if the ſur vive her 
"A I concave that other Jovnt-tenant,” and that fo2 two 4 
5 Firft, Becauſe the ur vivoz comes in above the Leaſc, and theres 
8 7% e take-avvantage of any impetfecion 92 defect to avoid the 
Leaſe, 14. Ed. 4 . B. Ata Feoffment 02 a Leaſe 155 like be made to two, 
and one dies, the other may plead the Eſtate to be made to him only, 70: 
he is not in byhim that is dead, but by the Feoffoz 02 Lefſoz, : and Dy- 
er 187.2. Iwo Joyntcenants foz life, one makes a Neale foz yeares 
ann dies, theSurvive; ſhall not have the Kenf. And 
if Tenant foz life makes a Leaſe foz years rendzing Rent, and furren- 
ders to the Lefſo2 hall not habe the Rent, fo2 he is in by his 
Reverſion which is above the Leaſe fo rears: and 28. H. 8.96. 2. An 
had: 
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Fray 
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Erecutoz to recover a Debt, and died inteſtate, where- 
upon A is committed to another, he hall not a Scire 
facias upon this — becauſe that he being Admin kratoz imme» 
| viately to abdve the recovery. 
th - Bocondly, nopzivity between the ſur biving Joynt-tenant 
ee fo make feng the Leafe which is voidable, as in 8. 
cas, in blood,/ as Meir generall oz ſpeciall 


4 eſtate made by the Anceſtoz, as if an Infant make 
nh x Me, his Heir may well enter and avotd the FeoFment: 
but Poivies- in aw, as Land up elcheat, L ed ofa Uillaig, oz Lozd 
whoenters fozPoztmaiiy, Mall never take benefit of the Infancy, bs- 
cauſe thaꝝ are but rangers. And therefoze if an Infant make a Feoff- - 
ment in Feg, and dies without Meir, the Feoffment is una voidable, 
69 £d.3a23 6H 4.37:H.5:5:39.H.6.42. And as to Pzivies in Estate, 
as Joyntetenants dand'Wife,Donoz, in Tall, and Donee, Leſ- 
{623 and Ae, it is thevs alſo reſolved, that they ſhall not take advan/ 
tage of Juſancy, unleSCit be in ſome ſpeciatt caſes. And therefoze if 
— Prmeng makes a Fegffment in Fee, and dies with- - 
ACue, the Danoz ſhall not enter, contrary to the opinion of Rick and 

5 —— 8 herauſo that here is only a tp in Eſtate between 
| them, aww no right does accrue to the Donoz by the dea . : 
ſo (f two Joyntetenants in Fee be, and ane of them in age 
makes a Feoffment-in Fee, and dies, the Sur pi voz ſhall not enter; but 
iftwoJovutetenants within age do make a Feoffment,one joynt Right 

rann in them, and therefoze if one dies, the Right will ſurvive, and 

"uf the urin nter in all, and the ſame Law of Tovertue, pz non 
ſanæ memaria, Ant is ſaid alſo in Whittinghams caſe : and in Fitzherb. 

N.B.192.K. Af two Joynt-tenanfs within age do alien in Fee, thcy 
umi ſue zits of Dum fuit infra ætatem, becauſe that the canſe 
nonage,-which is ſe berall, foz the nonage of the 
— mh ether. Wut it Vysbaod and AWife within 
age;domakes Feoffment of the Wifes1anp,” and the Yushart dye, the 
ite all abe n Dum fuit: inſra xtatem; 14. Ed.3. Dum ſuit infra æ- 
wa tov vp B. e An a Formedon ly the X cb 
| the Wozd Latimer; "if ae ddes s make a Feeffment, 
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and Edmund Agborrow Defendants. 


— 


— — 


none ſhall avoid this but the Anfant himſelf and his Þeirs, and no ſtran⸗ 
ger, aud theſame Law ot q Feme Covert... 1 

And as ta the caſe af Harvey and —.— 3. Eliz, cited in the Loꝛd 
Cromwelfs cafe, ” Wherv the Basband made Leaſe ot his Wifes Land 
foz years,.aup then bs Nis JWifealientd by Fine, and the Pusband 
dies, the Conuſee ſhall avoid this Leaſe, which I agree to: foz the Leaſe 
being made by the Yusband only, is utterly void againff the Mife, and 
cannot be made good by any * = e 8 and the Land paſs 
ſeth all from the woman by the Kine, and therefoze the Leaſe cannot bind 


% 


The Surviyo; in one caſe cannatwake the Leaſe good by the accep- P 
tance of the No Ri iſe that the Rent vdes not belong unto him, — . 
therefoze he al not be received to avoid this Leaſe, as in Nat. B. 138. 
B. the Heir hall not have a Ceſſavir foz. ceaſing in the time of his An- 
ceſfez, foz he ſhall not ha vr the Rent az the arrearages incurred in the 
life of his Anceſtozs, a6 55 reaſoy 1s as J conceive, becauſe that the 
Lap does give this benefit to the Tenaut fo2 the ſaving of his Tenancy 
fs; the tender of arrearages, the which cannot be to the Lozd, becauſe 
that the Rent is not due to him, and therefoze the Load ſhall loſe his adi⸗ 
on rather then the Tenapt ſhall be depziped of his advantage of ſaving 
the land by his tener : Ind by-this. caſe alſo, the Aunt and the Neice 
Wall not jopne in a Ceſſavir, foz a ceaſirig made befozethe Title of the 
Heice acerned, buf in Nat, F. B. 139, it is otherwiſe there of joynt-te- 
Ea Gong tr ben LS 

ur vi vaz ſhall have all the Kent, and theretoze the tender map be made 
to him, e B. Ir 1 . e an i Fe 44 .— — 
or the Heir cannot demand the Nene 6 enter foz non-payment, bo, 
cauſe that the Kent is nat due to dim, and as he cannot diſpence with 
the GN te acceptance of the Rent, ſo cannot he enter foz non-pay- 
ment th rer. * * PY 

And A argued this Caſe again on Frydap, being the firf day of Tri- 

ity Term, 14. Iac. 3 1. Mai, 7 A7 dap, Daſton did alſo argue foz the 
Dofennant, -but the Court div not then give any direc Opinion, but 
ſeemed to incline very much kz the Plaintifk And Hil, x4. Jac. the caſe 
was argued by Chilborne @erjeant, fes the Plaintiff, and Davenport foz 
the Dofeudant ; at which time all did agree, that the Leaſe continued: 
But Davenp.took exceptions to the replication, Foz he ſaid, that the mar⸗ 
riage of Jane with Rob. Hawkins is alledged ta be 21. of No. 39. Eli. and 
the death of William Agborrow her firſt Bus band, the 20. of Febr. 39. E- 
liz. which is after the marriage; but that was held not materiall, to it 
is ſaid, that William Agborrow died the twentieth of Febr. 3g. Elizab. and 
that atforwards, viz. the ane and tmentieth of Novemb. 39. Eliz. Jane did 
marry Thomas Hawkins, ſo that the [afterward] is ſufficient, Trin. 37. 
Eliz.Rot.206, Butler againſt Wallis: In a Treſpaſſe the Defenvant 
ſuſtiſied by vertue of an Extent upon a Statute, and did chew the Ex- , 
tent, and that the 28. of Febr. a Liberate was awarded by vertue where ⸗ 
of the Sheriff the 27. of Octob. delivered the land to him, &c. yet ads. 
judgedſufficient, fo2 when he ſaid Virtute brevis, the miCake of the day 
afterward is not material. 1 

Ann at laſt in the ſaid Term of . Hillary, all the Court agreed that judgment. 
the Leaſe continued good againſt the Sur viva, and cannot he avoided 
by him, and that the acception fo the pleading was not material: And 
thereupon Judgment was given foz the Plaintiff. . 1 

alch. 


A 
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Plaintiff, Richard Greenwill, and Edward Green- 


Fr Paſch. 11. Jacob. Between Thomas Palmer Knight, 
7 will, Executors of John Greenwill Defendants. 


— 


[ N an Action of Debt on a Bond of ſifty dean ted thts be the Te⸗ 
L ſtatozs the 20. of Novemb. 5. Jac. The Defendant demanded Oyer of 
the Bond and Condition, was, that if the Teſtatoz his Beires 
Execatazs and ACignes, did perfozmall che Covenants compiled in 
certain Andentures, bearing date with the Obligation made between 
the Plaintitk on the one park, and tde Teſtatoz ar the other part, that 
' the Dbligatton ſhall be void. And the Defendant pleaded; that the 
Plaintiff by the ſaid Indenture did let to the Meſfatoz a Yonſe and the 
moyety of his land, amounting to about thirty Rods of land in Pollicote 
tohave,8&c. from Michaelmas laft past, faz ſeven years, rendzing twen⸗ 
ty pounvs Rent, and ſhewed that the Teſtatoz did covenant by the ſame 
Inventure foz him, his Executazs and Aſſignes, with the Plaiatiff his 
Peices and Alignes, within two years after the beginning of the ſaid 
Leaſe, to deliver oz canſe fo be delivered to the Plaintiff o his Aſſigns, 
a ap oz Plot made in diſtina manner by men ol skill. as well of all 
the find in little Pollicot, as was then in his occupation, and in the oc- 
cupation of Thomas Cocker and John Crooke, parteii of the Demiſe of 
he Plaintiff in Pollicot afozoſaty, as of all the land in the occupation 
of the Teffatoz by a leaſe of Lincoln Colledge in Polljcor afozeſai,which 
are all the Covenants,8c. Any pleaded that the Te ſtatoz in his life 
time, 1 Defenvants after his death bad perfozmed all the Cove⸗ 
nants, &c, 


e The Plaintiff replied, that the Teffafoz within two years after the 
Eta ak beginning 


of the Leaſe, did not deliver oz canſe fo be delivered to the 
Plaintiff oz his Alignes, a Pap o; Plot made in diſtin manner by 8 
2 and men of ay, 4 n — 
2 0 the laid Thomas Cocker and 
John Crooke parcell of the afozeſaiv Demiſe of the Plaintiff in Pollicoc 
afozeſaiv, Secundum formam & effectum Indenturæ prædict. 

„ Upon which Replication the Defendants demurred in Law. 

And J conceive Judgment ought to be given foz them againff the 


f. 5 8 a 

Kirſt, the Plaintiff replies, that the Teffatoz dio not veliver the 
Plot, and it may be that it was delivered by the Defendants who were 
his Executozs, which is a good perfozinance of the Covenant, and if 
ſo, then 2 Plaintitk has no cavſe of action, and where the matter is 
left donbtfull in the Replication, it ſhall be taken moft ſtrongly by the 
. it. And in the Comment. 104. a. Fulmerſtone as 
gainft St Ik a man be bound to pay twenty pounds about Chriſt- 
mas, it is no * teʒ him toſay he hath paid if, but he muſt ſhew when. 
oz otherwiſe it ſhall be intended that he paid it after the Fest and befoze 
the Suit. And ſo in a Dum fojr infra ætatem if the Tenant do plead a 
/ Releaſe of the Demandant, it is no plea without ſaying that he was of 
full age, foz the plea ſhall be taken moſt frong 2 At, and that 
is, that it was made when he was within age: and 3. H.. If the De⸗ 
fendant in a Treſpaſſe does plead a releaſe, it is not ſufficient without 
chewing that it was made after the Treſpaſſe, foz ctherwiſe it ſhall be 
token to be done beloze. And 


* 


Nortis Plaintiff againſt Henry Biker — 
and. Eliaabeth Baker — 8 We 


And 46:H1S, pleading 147 At iin 4 pereipe quod reddat, ebe Tenant 
deer plead Wavranty collateriit'of tho:Anesez of the-Deinanvint: and 
!hereptiesthaths'entrod,cund do does avoiy the Wirranty, it is not 
YoodWithvnt Caying'that he enred4ths life of the Ancef0 , 1 « 


CR OO AA ANA AVI  } 


hers 
ait ie ch u by intoiwedthKhe-omran after the veſcent of the! M tcran- 
'ty,- ny in Dyer g anvy6. '-The' Plaintiff in an Biectment declared 
an a Lead fut var to begin at Michietmas-after the death of Thomas 
Boydonand N= gie Mike, and det fozth,” that they vied, aud he entred, 
andadftdged inſaCictent,” to; itinichk bekyat hoentrey after this death, 
— — — Nous LEROY Ts at the Leſs 
fe an his Atiywhalt'px pleading chat che Nettes bs 
hive — ann porn —— — * 
(In his Occupation )-are w tncertata; (ce: whether they Hill de te⸗ | 
Wees es os Plaung, wh lag namtp, an tothe Let ate, He * 
2 Eds. Dyer 84 a. Ju C Tatpide agb be che üb md allo dite, 
foz bꝛenking their Cloſe 8 Pong ſua cupt. and plesvdev of a Creſpaſſe 
made to the Moman Dum ſola fuit, *fzWhith the Wjitabreep, DEE 
The Plainfi® ought te wet tat mt tand was in the poflenton of 3 | 
Rocker and Crooke, foybtherwiſe it is fmpoſſibiethit a Map Would be | 
anavetheredf, 12:H; N. a s. Hi7 G.. Af A am bound to tnfeolt anos 
ther dfall'theLanvs Whoreof my Father vievſeiſed in an Anton ag it 
me, A onght to ſet fate che certainty okfthe=Linv'/wheredye died ſet⸗ 
fed. And althouith theExeeutdz does'repzeſent 898 Aktta⸗ 
oz, vet the Ad of theExecutoz'is not ehe Ac ut the Left ate; not lig 
to the Taſe dt an Aﬀto;ney; 3 2 Ed Bar a4. Nene be beumd rg bite 
unvther, it is ſufcictent it ide Wttezne be ready to mne che Teck 7 
und lo ir the rg.H:6: the lame ww to evftete an Aüten ? but When thn 
Wrecuto: does an dd fo; khe' Tel no; it is herwile, uit the E 
Aeli and, it muſt be ſo pteaded. fo bead perſon tano felt Land. 
And afterwards the Plaintitt diſcontinued his Wut. 


Hillar. 13. Jac. Norris Plaintiff, againſt Henry Baker 
and Elizabeth Baker Defendants. 


3 — that the Defertants the 28. Octob. 13. 
Jac. un $208 and armes,'&c, naue Thomas Davis and 'Nictiolas 
James det vnats and Wozkuten of the 'PlaKitif, dis malte an aCarlt, 
and thontthere labouring in the ſervice ot wet bid Woend, Ke. 
Wherevy the Pata inn toll thbir ervice; to his vainiage of fozty pon 
c. 
The air 22 —— did 22 rallty, 
whereupon was joyned : And 0'tyerefione 'of the Treſp 
they lay, that at the time of the rei pate the ſaty Henry 1945 and vet is 
volte ted of an ancient tate with theappartonanices in 'Worrtfter, fog 
divers years to come, the which houſe doth 4 a void peice of any 
ticho wherein, Sr. 


in Wotseſter ugninſt the Guth; and thut ut the ticke wi | 
alſo time out dt mind. os were ancient: Minde 03 Lights in and 
upon the &@outh-ilve t dhe afbzeſats hoifſs ahitaſtethe tas peice of land, 
khzongh which the light did an er into the ſatd honle , and the ſaid Henr 
— Weey 1 — 1 5 h E 
the open Ayre and itght Mining to the tald Youle, bp rea⸗ 
f of the la Winvows umd Bites fat: and lth Thomes 
Davis and Nicholas Jortes, tititivtifity th 


3 Smith forthe ag adh him. 
ſelf, ; againſt Stephen Bointori.: - 


I. 


Jadgnent. ; 


Rot. 256. 


the ſaid Henry of all the Eaſement and commodity- of the afazaſain Win 
Vs Tigbts, Er Meſſusgium illud horrids: tenebritate — 


the lald day and eear did intend to build a houſe upon the ſaid peice ot 


4275 on did there then ereg divers peices ol Timber fo the building 

Mt hanſe, Wbich houſe if it had been built, the ſaid Henry ſhould 

ha ihe ſaid eaſements and commopities, wherefoze the cal Henry 

7 the other Defendant who was his Ser vant by his commandment the 
ſaid time 8 being in the faid houſe, did hinder the ſaid-Thomns 

os 838 de des. g — — 

4 pray 4 Thomas, Davis and Nicholas Jones would have vile the 

"ſaid houle, and did-thzuſt and put away the ſaid Thomas Davis and Ni- 

, cholas Jones, -leaft they chould build the ſaid new houſe. prout eis bene 

2 which is the ſame Allault and Battery of the ſaid Thomas Davis 

. las Jones, 2 the Plaintiffs complain. we 

upon which Plea the Plaintiffs demurred in Law. 
And I conceive that Judgment onght to be given foz the Plaintiff, 

. Becauſe the Defendants have made no to the firſt matter of 
"the Agion, - which-is the loſing of the Service, fas it is not ſhewne 
thzoughout! the Bar that the ſaid Davis gnd,Jones did make the building 
as 2 its tothe Platatiff,o2 by his commandment : and 2. H. 6. 13. Jn 

paſſe tos cutting of Trees where the Defendant pleaded, that the 

red -was the Free hold- of I. S. who let the ſame to the Dg,- 
Ut 8 plea by the Court, unlefſe he had ſai» 

ze entret on e and ſo- juſtified the Action, 3. H. 

| Taelp of his Tenant, the-Defendart fuld he 

was his | and the angel whether be was his Ser vant oz not? 
. 34 H. 6. 12. B. 3. . Jo 3. 20. 1 4. and 20. H. 7. 3» A Maſter Gall not 

* Acion foz beating of Servant, unlefle he lales, Pex quod 

ervitium 
Che cauſe of En — becauſe the Servants did endeavour to 
ered a Kae 

There i caiſe Ai ab Aoki 'foz how can the Defendantknew 
that the — will be to his hatt 03 nuſunce to him, untill the bulld⸗ 
ing be erected, and if it bs to his nuſance he may abate the ſame by Law. 

The — — foz firſt they let ſoꝛth that they had. M igbts, &c. 
nd thon they that the new houſe was built, faz the wozd, (if 
is wanting, and 33:H46.26, In an Acton. on the Cale the WMzit was 

"Good, Cum ipſe habear quoddam Cheminum ratione tenure, &c. the De- 

| levavit murum per quod querens, Cheminum habere non 

c. - It was _— by Priſoit that the lit was not good by reaſon of 


And th Caſe was argned again by Barcley,faz the Defendant, and by 
me foz thePlaigtifk, Tr. 14. Jac; And all the Court held the Plea in Bar 
io be inf | „oz which Audgment was giban cs ings Plaintiff.” q 
Hillar. z mY acob. Edward Smith for the king and him- 
| 4 a da hen Bointon. 5 


. PE ; c 22 8 * 6 2d the 87 
JA an Defenyanf be 

[pc I2.. 322 the — 1 3 alter at e 
en and obtain into his hands by 


and contracting Ris unknown, thaee; hpndzed quary 


quarters of Beans of the value of twenty pounds every quarter, Ad re- 


Walſhe. 
ters of Barley, of the value each quarter of twenty pounds, a hundzed 


— 
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vendendum contra formam ſtatuti, &c. wherenpon an Action accrued to 
the King and the Infozmer to have of the Defenvant foure hundzed 
pounds, viz. the value of the Barley and Beans, wheredf the Anfoz- 
mer pzayed a mopety, xc. 85 | 
The Defendant as to the Jngroſment between the twenty ſecond of 
May, f 3.Jac.and the ſaid fourth of July next after,pleaved not guilty. 

And as tothe Ingroſment between the ſaid twentieth day of July, 12. 
Jac. and the ſaid twenty ſecond of May next after, The Defendant ſaith, 
that befoze the exhibiting of the ſatd Anfozmatton, ic; the twenty ſecony 
of May, 13. Jac. one Robert Beadow did erhibite an Infozmation in the 

Exchequer foz the King and himſelf againft the Defenvant, becauſe the 
Defendant between the firſt of June laſt, and the day of the ſaiv Jafoz- 
matton, did ingrolle five hundzed quarters of Wheat, of pzice every 
quarter thirty pounds, five hundzed quarters of Barlep, of pzice every - 
quarter twenty pounds, five hundzed quarters of Dates, of pzice every 
quarter twenty .ſhillings,and five hundzedquarters of Beans and Peaſe, 
of pꝛice every quarter twenty ſhillings, Ad revendendum contra formam 
ſtatuti, c. And did aver that Scephen Bointon named in the firſt Jnfoz/ 
mation, and Stephen Bointon named in the laſt Infozmation are one 
perſon and nat divers, and that the ſat thzee hundzed quarters of Bar 
ley, and a hundzed quarters of Beans ſpecified in the lat Inftamation, 
are parcell of the afozeſaly Barly and Beans in the firſt: Infozmatis 
on, -Unde petit judicium, ol the ſaidlaſt:Jufozmation, the ſaid ſtrſt An 
fozmation depending deter minable. GG: , 
.. - , Upon which PleaMz. Attozney demurred in Law. 
And I-congelve that Judgment ought to be given foz the King and the 
Inkozmer, 0 two reaſong..: +: :: | ; 1 
Che offence in the firſs: Infomation is alledged to be between ths : 
fir ſt of June, 12. Jac. and the two and twentieth of May, 13. Jac. ſo that 
© fo any thing appears to the contrary, this may be done between the firſt 
ol June, 12. Jac. and twentieth of July next; which is not any part of the 
time centained in the laſt Anfozmation, :and then, that is no anſwer to 
the ingroſſing between the twentieth of July, 12, Jac. and the two and 
twentieth of May next. unleſte he had averred in fac that it was within 


the time contained in the laſt in tozmation. 
The twenty ſecond of May uz. Ic. is not anſwered to at all, and it may 
be that the Angrolment was on that day: foz the plea of Not guilty guss 
only between the two and twentieth of May, 1 3.Jac. and the fourth of Ju- 
ly nert, and the laſt infomation is between the firſt of June, 12. Iac. arid 
the twenty ſecond of May, ſo that the twenty ſecond of May is atterly ex⸗ 
- cluded, and that is part of the time contained in the lat infoꝛmatiun. z. 
The ſirſt Into mation is foz ingroſſing of Beans and Peaſe, being a 
mixt Gain, and the laſt Anfozmation 1s:foz Beans only;anv'Beans'by 
themſel ves cannot be parcel of Beans ann Peaſe, being a mixt Gzaine. 
And after Judgment was given foz the Ring and the Infozmer, and ne 
that pzincipally foz the ſecond exception. . gment. 


Michalm. 14. Jacob. Froſett againſt Walſhe. 5 


« 


12 an Ejedment of one Pelſuage, ten acres of Land, fly of Peadow, 
£ 


and thirty of Paſtare in Manſell ic upon a,Leaſe made by * 


Tor again - 


ing the younger e twenty fourth af October, 13. Jac. to have fromthe 
| awenty third of Aft pat, unto the twenty ſecond of October 


be Defendant pleaded not guilty. 8 
— — that the ſaiv Tenemonts were Copyhold, par- 
cell of the Pannoz of Manſell Lacy, veviſable in Fee, and that there is a 

WPamnnoz,” 8 Tenant of an 


at the next Court to — es fo helm peſt 
render to be vaid. And they ound that one Thomas Herring was fetled 
tn Fee at the will of the Loh, accozving to the cuſtome of the Manno, 
al the ſaid Tenements, : andthat he and Anne his Wife, the twenty ſe⸗ 
4 of Decemb, the 28. of Bliz. at Manſell afoczeſaid, did ſurrender the 
Tenements out of , into the hands of William Garrows and 
EST nd then . Pannoz, to 
the ut ar Rowland Wharington,George Whirtington, and Robert Whit- 
tington, and their — faiv' Rowland, George, and No- 
bert, by vertus of the — Wy enter into the laid Wenements 


+ and held the lame, anvpaid the Rents theteofthat were due to the L 

Tad that theſald Th Thomas Herring befoze the Ejectment view, an that l. 
Cauꝛt was holden within the ſaid v Paneieg vartng his like, f ever fince, 
and that the ſaid Rowland wards anv\befoze the Ejed- 


per wag Ti Vile Gio ants few 2 Pele ofthe 
the and Ss and Yetr Ie 
ſaid Thomas Herring, anvthat the ſaid Henry the twenty fourth of OR 
ber, the 13. Jac. did enter and made the Leaſo fo the Plairitiff, who vio 
Sow and was poſſeft, untili the Deferwant, as Servant of the'ifatd Row- 
| Robert Whittingron, — prey of Oober the ſame year, 
"Dip enter ond auft.the Plaintet® 


And, il it ſeemen tothe tho Defervant way ply Jure 
wege — o2zthe Defendant ”— 


the Plaiatiff, 

An J conceive that — do dt foz th Plainti, 
% he Cuſtome is pzecifely um that᷑ the ſurtender which is made out 
2 ot Conrt is good, ſo it be pzeſentedat the next Court, fo that here is a 
\porfect afgrance mae accozding to the tuſtume of the Pannoz, which 
the Caopyholder cammot avoid; unleſfe ſomething fall ont 
afterward that may avoid the ſurrender, fog as to the Caſes that hive 
dem gut by the other five, that every Cuttume ſhall be taken cl 

thereſoze the cuſtome of. Rent that ſaves tt im a yeh 8 


7 
a 


tothe p we. 
foz I vo not — I this 1 any 
pint beyond the rue erſte Let of ht vix. That the ſur⸗ 
render ſhall be good if it be pꝛefent ed at the next Court. 
But fd bjededts impeach this ſurrender. 
kurrender is dead. 
* 1 goad,nctwithEanping; 
ert power fo diſpoſe ok his 
171 my 2 radi hath by the 
Rules 


$M 
' 


8 „ 


$ 
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Rules of the Common-law : foz although he that comes in by ſurren⸗ 
der, ought to be admitted by the Lozd, vet all the Eſtate paſſeth from 
che Coppholder who ſarxenders, and the Lo2d is but an inſtrument fo 
make the admittance, and he gives not the Eſtate; and therefoze it 
follows, that the ©ffate is given by the Coppbolder himſelf. Cooks 
Rep. 4. Charls Pennifathers Caſe, That Coppholders derive not their 
Eſtates from the Eſtate of the Load, and therefoze if a DiCeiſoz 03 
Tenant at ſuſferance do make an admittance upon a ſurrender, oz upon 
a deſcent, this ſhall binde the Dileiſee; and if Tenant foz years 
of a Pannoz, os a Tenant at will, does make a voluntary Gzant ac⸗ 
cozding to the cuſtom, this ſhall binde him in the Reverſton : and the 
ſame Law of a Feoffee upon Condition. Dyer 342, And ſo if there be 
L.ozd of a Pannez wherein are Copyholds foz life, and the Lozd mar- 
ries, and grants Copies, the TWife ſhall not avoyd this. 9 Rep. Swans 
Caſe, and 4 Rep. Taverners Caſe: The Lozd is but an inſtrument 
to make admittance, and he that is admitted ſhall not be ſubjec to the 
charge of the Lozd. And 4 Rep. Buntings Caſe, who ſurrendered out 
of Ceurt, and dyed befoze the ſurrender was pzeſented ; pet it was re⸗ 
ſolved and adjudged, that the ſurrender was good, and that it may be 
pzeſented-.after his death: but if it be not pꝛeſented accogring to the 
cuſtom, then it becomes voyd. And ſo in Kite and Queintons Caſe : 
Af be to whom the ſurrender was made dyes beloze the admittance, vet 
his Yeirs. ſhall be admitted. And Periams Caſe : The Feoffment is 
not good, unleſs it be pzeſented in Court accozding to the cuſtom; yet 
if the Feoffo2-02 Feoffee dye, and after it is pzeſented, this is good; as 
in caſe of a Deed delivered as an Eſcroul upon condition. ; : - 
The ſecond is, that the two Tenants to whom the ſurrender was 
made, are dead alſo, | | 2 1 . 
But this will not avoyd it: fo2 nothing at all does paſs from them, 
foz they are but only witneſſes of the ſurrender, and therefoze it may as 
well be pzeſented after their deaths, as in their life-time : as in 1 U. 
7.9. If a Juffice takes a note of a fine, although he dyes: befoze it be 
cettified, vet may it be certified by his Executozs, and the Fine hall 
be good: and it is alſo reſolved in Buntings Caſe, that the ir death ſhall 
not hurt the ſurrender, but upon good.pzoof it may be ſurrendered. af- 
ter their deaths: as in 27H. 6. 7. Af a Feme ſole: does make an Ob- 
ligation, and delivers it as an Eſcroul to a ſtranger to be delivered 
upon condition, and ſhe marries oz dyes, and then the Condition is 
perfozmed, and the Bond delivered, it is a good Bond: and ſo it is res 
ſolved in Brags Caſe, and Butlers Caſe alſo: and it is not like to a Fe- 
offment with warranty of Attozney to make Livery, oz the Gꝛant of 
a Reverſion, and the Feoffaz dpes, oz takes husband befoze I ivery 
oz Attozmment , foz there nothing paſeth until the Livery oz Attozn- 
ment, accozding to Lirtleton: and the Feoffee, if he enter, is but 
Tenant at will, and it lies in the power of the Gzantoz to counter- 

mand it, but ſo cannot he that makes a ſurrender ont of Court. 
Hote, Perimans Cale was here objected, That if the Tenant would 
not pꝛeſent the Fcoffment, the Feoffee ſhould have his Action on the 
* Caſe; andthe ſame Law, if the Lozd will not hold his Court within 
the time: but there is no ſuch matter in the Book. But in our Taſe, 
no Action can be againſt the two Tenants, to whom the ſurrender was 
made, having done no wzong, foz they can make no pꝛeſentment bes 
foze a Court be held: neither can any Action be bzonght againithe 
Luzd,:;foz the not holding his * becauſe. he is not limite —— 
- certany 


2. Object. 
Anſwer. 


0. 


John Gouge againſt Nicholas? 
Hayward, and Jaue his wifes 


Judgment. 
Rot. 832. 


i 
12 


fontment to any time, but onely to the next Court: and apmitt * 


F 


then the this pzeſent- 
will he limit ? peravventure he that made the 


a month; but this lies 
dich is the very being and C hath li 
—_— man can ſhozten that time; and the length of 
limited by the Cuſfom. And although it hath been ſaid, 
be taken ffridly, vet not fo ftricty, but they ſhall 
le time of expoſition acco2ding to the reaſon pt the 
: as in the 9 Rep. ir Richard Lerchfords Caſe, 
| if the Heir of the Coppholder div not coms 
Courts upon pzoclamatton, fo claim his Copy, it 
; And Thomas Copley vid dye the 27 of Elizabeth, 


— 
THAI 
abe! 


| 
: 


LE 


* 


the ſurrender, unftl 


UWherefozo”Judgment was given foz the Plaintif. 


Trinit. 12 Jacob. John Gouge Plaintiff, Nicholas 
Hayward, and Jane his wife Defendants. 
an Adion of Treſpaſs, wherein. the Plaintif declared, that 


122 Bithop' of Wincheſter, the 13 of March, 24 H. 8. did de⸗ 
—— — houſes, 8 the 5 ok the 
and the the tenure ol endant, in the pari 

of St. Savioars in Southwark, Habendum from Michaelmas af pf 
foz the term of 99 years. And that the 16 of March, the 24 H. 8. 
the z and Chapter of the Cathebꝛal Church of St. Swichin in Win. 
in the lite of the Bichep, did confirm the ſain Leaſe, that 

the 10 of May; 10 Eliz, Thomas Windley affigncd over to _ 
o 8 eſtby 


John Gouge againſt :Ni holas 51 
Hayward, and Jane his wife., 


53 


* ** 


who the laſt of September, the firſt ol King James, by his Welt vid 
Deviſe to Ellinor his Wife, all his Lands and Cenements in the ſaid 
Parich, and all Nents artlüng out of the pzemilfes to come, from the 
day of the date of the ſaid Mill, fog 28 vears (if tho Wall ſo long live 
unmarrred) and after deviſed it to Thomas Butler his Nephew, to 
have to him and his Childzen, from. the dap of the death of the laid 
Ellinor during the whole term. And farther deviſed; that in caſe 
his Wife Ellinor ſhould marry, then during the reſidue of the laid 28 
vears, not expired at the time of her marriage, the chould have the 
Pelluage then in his fenure, being his Panſton-houſe (which houſe 
now is in the tenure of the Plaintiff, and an Annuitp of 201. out of 
all his other Lands, Tenements, and Youſes- of the Deviſoz in the 
ſaid Pariſh, with a clauſe of diſtreſs, and to detain the ſame until the 
ſaiv Annuity were payd to the ſatd Ellinor-: and if Ellinor did marry, 
he did deviſe all his ſaid Lands (except the ſaid Panſtdn-honſe) fo the 
ſaid Thomas Butler and his Childzen, and made the ſaid Ellinor his Exe⸗ 


cutrix, and dyed poſſeſſed. And theſaiv Ellinor entered, claiming the 


We vile, and the 16 of January 1606. marryed the Plaintiff ; and 
the 30 of April 1606. the Plaintiff and his Wife did agree to have 


the ſaid Panſton-houſe, and the ſaiv Annuity, and Thomas Butler by 


their aſſent did enter into the relldue. 
And the 12 Fan. 1606, Elianor dyed. 


And at our Lady-day, 12 Iacoh, 10 l. of the laid Annnity was be-. 


binde: wherefoze the Plaintiff, the 26 of May 12 Jacob. did enter 
and take certain goods foz the ſaid 10 l. and wauld Lab deteined them 
them ad dam- 


in the name ol a Diſtreſs, and the Defenvants reſc 


num 40 l. 


The Dekendants pleaded Not guilty. L 


The Jury found the Leaſe made by the Biſhop, and the tonfirma⸗ 


tion with the ſeveral Aſſignments, and the Deviſe as in the Decla- 
ration is fet fozth (ſaving the Deviſe fo the ſaid Thomas Butler, from 
the day of the death of the ſaid Ellinor) which ctanſe was not found: 


and they found alſo, that John Butler, the 3 Novemb. 3 Jacob. dyed, and 


that Ellinor did enter, claiming by the Deviſe, and that ſhe married 
the Plaintiff : and alſo their agreement to have the Panſion-honuſe and 
Rent as a Legacy, and the entry of Thomas Butler in the reſtdue by 
the aſſent of the Trecntoz, and the death ol Ellinor, and that the 10 J. 
was behinde, and that the Plainfiff took the goods, and would have 
detained them as a Diftreſs, and that the Defendants reſcned them. 
And ik the Defendants _ _ the 
not, they found fo2 the Defendant, (c. 
And A conceive Judgment ought tobe given fo2 the Defendants. 


Foz firſt, J'conceive that the Wife of John Butler had not any Rent” | 


at all out of the houſe in which the Diſtreſs was taken. 
Ik the had any Rent, yet it is determined by her death. 
And A conceive the Caſe to be thus : | 


Leſſee foꝛ years of two houſes, does de diſe them to his N ile foz 28 


years (which is all the term) ik the live fo long unmarrpev, and after 
her death to Thomas Batler : and if the woman marries, that the ſhall 


habe one Meſluage foz the reſidue of the term, and 20 l. Rent ex 
omnibus aliis terris ſuis, with a clauſe of Diffreſs; and then Thomas 
Butler ſhall have the other Pefſnage. The Deviſoz makes his Wife . 


Executrix, and dyes ; and the Wife enters, claiming by the Devile, 
| | and 


Weftby, who alligned to William Fryth, who affigned'fo John Butler, 


y fonmd foz the Plaintiff, it 


145 In Goo b againſt "rn 
a 


and Jane his wife 


Objed. 


Anſwer. 


ann then ma 


rries-the Plalntitk, and then they agree to have the houſs 
that was deviſed to her after her marriage, with the Rent; and Tho-. 
mas Butler by their aſſent does enter into the reſidue: the Wife dyes, 
and the Plaiatif diftrains: foz Rent behinde after her death, and the 
8 es the Diſtreſs. whereupon the Plaintiff bzings his 


1 that the Wife can have no Rent by 


| — tu I. S. 3 mroentas and dyes, I. S. _ ha ve 


n6 Rent. N the term as Executoꝛ, he ſhall have 
no Mont 2s as Legated, foz it is extind in the term ; and although he hath 
8 — ne and the other as Erecutosz, vet 18 he have 


6. B. Surrend. 53. If one hath a term as Execu⸗ 

an arch chaſs the Reverſton, the Leaſe is exting. And although 
1 dur caſe is deviſed to a ſtranger, pet by the Law it does 
firlt velt in the Erecutoz, and the De viſee cannot ha ve . the 


delivery oz conſent of the Erecutoz. And if a Deviſee enter into 
a term, oz takes goods without the delivery of the Erecutoz, the Exe⸗ 
catoz may havs an Action of Treſpaſs againſt him. 20 Ed. 49. 2 H. 6. 
16. 11H. 4. 84. 37H. 6. 30. although in the 27 of Henry the 6. 8. a. 
diverſity is taken between a thing certain and uncertain ; foz it is there 
ſaid, that if the thing deviſed be terfain, and a ſtranger takes it, the 
Executoz ſhall have an Action of Treſpaſs : but in old Nat. Bre. 87. 
rs is no viverſity. 

So that it is clear, that the form firſt vetteth in the Erecutoz, and 
4 14 Rent which the Executoz- had is extinguiſhed by unity of pol⸗ 


1 whereas it hath been objected, Chat although the term does firft 
vet in the Executo2, yet when he afſents to the De viſe, he is then 
immediately in by the De viſoz, and therefoze the Rent is not ex⸗ 


tin, 
I anſwer, That there the agreement does diveſt all the Eſtate that 
the Debiſoz had gained by his entry, but in our caſe ths woman hath 
be go and right an Eftate in the Land, as ſhe hath in the Kent : and 
there be a poſſibility of ſevering the Land from the Rent, 
vet cannot 8 being exting; as if one hath Land of 
the part ot his Father, and hath a Rent cut of the ſaid Land of the 
part of his Mot other, | the Rent is extinct, and cannot be divided, al- 
though be dye iue. And that the Wiſe: hath as high Eſtate 
in the Land, as he hath in the Rent, appears in Cook. 6 Rep. Sanders 
Caſe: where if an Executoz commits waſte befoze he allent to the 
Ledacy, an Action of waſte lies againſt him, which pzoves, that the 
Executoz hath the ferm. And although the Deviſce, after his aſſent, 
is in by relation by the Deviſoz, pet this will not ayd the Renf, no 
moze thea if a Son having Rent = of his Fathers Land, and the Fa- 
ther dyes, and the Don endows his u ite, this chall not revive the Rent 
which was exting .befoze, vet is the Wife in, as of the Eſtate of hor 
Puzband, and the Effate and polſcũ ton of the Son is utterly vefeatev. 
But admit that the Rent be not extinc, vet here is no agreement to 
babe the Rent; foz here are two Deviſes; 1. Df the Land to the 
Wife, if the continne unmarrped, the remainder to Thomas Butler: 
and 


Hayward, and Jane his wife. 9 


and the other of wenty pounds Rent to commence after her marriage, 
Wherefo:e the affent of the Erecutrix to the Deviſe of the Land, is no 
tretution of the Deviſe of the Rent, Comment. 3. 21. B. Welden and El. 
kingtons Caſe ; Jf a Lermoz de vifeth a Rent 0z a Commont- ine, and 
the Term to another; and vies, and the Erecntoz payes the Ren!, oz ſuf- 
fers the Deviſee of the Common to put in his Catteil, this is no afſenc 
as to the Term, fozthe Term is one thing, and the pꝛoſit out of it is 
another things but there in the pzincipalt Caſe the aſent of the Execu⸗ 
"to of the De vile to otcupe the Land, was a ſuffictent alent to the Re- 
mainder of the Term, becauſe the occupation of the Land and the Land 
it ſeif4is all ene: and Comment. 541. the ſame agreed, and that the 
firſt aſſent vath go to all. And it is noaCent to the Term, neither can 
tt be taken by Amplicatiort tobe any aCent to the De vile of the Kent; fo; 
every Act that does enure to another An * mplit ation, ought to be ſach 
as of neceſſity ought to enure to the other Act whtch cannot be taken to be 
otherwiſe. and therefaze 2 R. a. Attornment the 8th. A Moman grants 
a Re ver ſton ts whicha Kent was ineident, and efotwards matries the 
'Gaantee, to whom the Tenant yayes the Rent, this is no Att oꝛnment, 


to; it is invifferent whether he payes the Kent to him as Gzantee, 


oz in right of his Wife, Dyer 302, Vivors Caſe, que recover, Rents g 
ſeverall Tenants, as Bayly, and fhen then he grantey to him , prep} x 
the Gꝛant they be pato to him, this is na Aktoanment,, foz they may he 
paid to him as he is 1Baily, as well as zantee., But if the Lede 
do ſurrender to him in the Reverſſon, | ab 


. yaty"th 


= 
23S 


her ſelf of the. Term as Erecutoz, 1 Wa allent to the 


in the ſame manner, as ifa Term were devilgytoone, and the Erecn- 
12 another, And in this 
ent ta the De viſee of the 


ther) cannot compꝛebend ane conſideration | 
ture befoze the Proviio, and the advancement of his Daughter was _ 


tioned befoze. 


0 f 3 Harry and Lewis 2 
againſt Grace Harry, c. 


6 Obje. But it may be o biecen that other Lands ſhall. be underſtood ſuch as 
wall be demiſe « per marriage, and ſo-will not relate to the houſe 


fthere made befoze. - - 
oct this: 205 15 is a . the recited reſolution, fo; it may as 


Anſwer. . well be ſaid in this Caſe that. N 5 5 conſiderat ĩont) ſhall =, other then 
are mentioned in . Proviſo, but it was reſolved 1 (other) 


| oh ares de all conſiderations.mentioned befozc the ſaid Andenture, and 
| fo he ercluves inthis caſe all befoze_in_ this Mzit. 
LE And this Caſe was argued at the Bench. Paſch. 24. Jac. And all the 
| Juſtices did agree that all the exceptions-fakey by the Counſell of the 
Dekendant, as well ta the matter as to the pleading to be of no fozce, 
| 1. ipall, peint, ſe. Af the Rent ſhall be determined by the 
of the Mile oz nat, and in the Court was divided, viz. Haugh- 
| i boa Crook held that it was determined, 60 Coke and ee 
# art Et fic pender, &c...., 
Millar 1 12, lac, lohn Harry and 7 Howell againſt 
ee. "Grace Harry. 
— 1 rour * it to reverſe aJu dgment given in 2 Writ of 
95 55 rate, of the endowment of Richard Harry 
fligded was, becauſe the demand amongſt 
ol de une Herreo & uno pomaris, and the 
wple in legal matrimony, which was cer- 
5 ent was given againſt them; wheres 
her husband died ſeiſed, and fo pray- 
tf petit” breve tam de habere facias ſei ſinam 


N 5 100 | 'the Writ of Error was purchaſed before 
e ald 175 or EY ke 85 eg 1 


pj 


quantity will no bark nt ho al „and certainty ought to be 
compriſedir in the Court, becauſe the poſſeſſi Ion is to be ET 
"IS Andi it was adjudged that the Error would not FS. 


n © Loyde at Berkell.. oY 

„„ IE BOIDes T Opn: , 
Jumphrey dope b;ought a Wait of Crroz inthe Kings Bench As 
gainf Berbell and others to reverſe a Retovery had at Cardiff in 
the-County of Flynt,” by Nicholas, John, ap Robert Loyde, to whom the 
Defendants are Petres, agatnſt Jobn ap De ap Robert Loyde, 
ta the now PlaintiT of Land in the County ot Flynt, which Afiſe vid 
begin in the tüm ol Queen Mary, and did tontinue untill . 
Queen Elizabeth. the third year ; ant Judgment was geben therein, 
wherenpon the Lenant to the Allis bzought a Wit of Extcz the! J. Eliz. 
in Eater Term, which did abate dy reaſon ot his death, and after in the 
time af King James the netu aintitt᷑ bzought a it ot Erri in Re. 


22. 5 43d cordo 


1129141 


A 


bee | 1 
1 —— — 54 — of Er- 
if befoze-the purchaſing of the ſald latt — 
of Eu, and ines the purchaſing of the ſecond Wit of Ertoz, viz. the = 
19th, of September; the 1 o. Jacob. did enter into the ſaid Land, and 
ſame day-and year at the place afozeſaid div veviſe the lat Dinements 
to one Thomas Alport. Habendum from the Feaſt of © John Bapt 
then laft paſt foz four years: next enſuing}: by vertus ot᷑ which. Domils 
the ſaid Thames Alport inta the faid Tenements dis enter. and was and 


edt" 
| Upon which Plea h the Puig nan, a the Defenvants 
a And A conceive that the Plea is infuticient.”. n 303 a | 


Pet J do agree: that if he who hath tauſe to hade 4. t of Erroz to 
reverſs.a Judgment of Land, does make a good Leaſe fu years, he hath 
his Wzlt of ˙ the Term , as he does quite extingulh 
it by his Feokfkment. 

But hers it appears that there {sno'Leaſe made; tin it is pleavey only 
that the Plaintiff didenter into the Land, and it appears by the recove- 
ry that his entry was taken away by the — in t Aſſiſe, =_—_ 


| gains nothing Entry but the;Fredhblva 
Kola alwaies to the Defenvants being i tothe; overy, as ap- 
pears by Lice, Warrant: 58. At one be 'ſcifcd 2 who 


n "ot the scan dee reſſi 


Plain — —— th 1150 rkley, fo; i 
therwiſe he han no Eſtate to make the -Litnſe;\ the” Entry doth no 


imply — e oz doth gain ame *polſeffidh, N B. 
12 H. 6. 43. B. enn * 
Ano tb: Cort dip agree that the ple/wisinlfuticint 7 t ald 


But then it was moved that the Mit of Erro der nownhe, fo, 
Mzit was; that Quidem Recordum & procefſus Dom; Regina Elfzqbert. 
nuper Regina Angliz '(cauſaerroris — venire ec: indi uj 22 

by the Necczd, that although the Recovery was e. Ant 
Erro: the 5. Eliz. at the Suit of the he — 
Plaintiff did purchaſe a nem Mit or 9 Jacob. 
Scire facim ugainſt the Yeirs of the — — fired 
Jacob; and alſo the Mzits ot Habeas Corpus, tales & Bi 
foze — nanght, Foz all the ry 
the Queen, but part in her time, and park in then 
But J conceive that it is good enough, fox 
Pzocofſe is ſafiſfied by tranſmitting the body ol thy 
pzovsd bythe uſual! fozmofall Waits of Grroz, 
Recozd and P2oceſſe, and vet theꝝ do certiſte ant 
the Pleas omitting the duke e 
Ala the Recozd ſhall be intended the pzincipall Retoz 
Writ and Pꝛotes, Coke Rep. 1 5 Meccalfes Cale, the 


NN —— wy 


John VandlonePlainai@ornelius 
Dribble Defendint. 5 $ 


7 8. judicium inde neiditum fir, I've 
0 8 42. In x ine dee . ik 
2 
mile, ae 
C 3 25 1 od ai | pug 16 6; 
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Johs Vandlor e Cornelius Dribble Defen- 
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the parties 

laid,Dbiigation , ſo that the agreement of the pze- 

 puf-4 waiting befoze 1 
ded that there was 


r that the — of March, 12 Jacob: they 
emant,Scc. of and concerning the Pzemiles 


All data — — 
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decquſe t * TSS 


{| npoce Moge loanght an — —— 
1 Bedell 


ur 


N 8 
20 20 7 dre Fa 


Peace dl the ſald County | 
2 5 
mitted to the Goal 'of 


Plaintif was rompelled to Aude are | earn 
2323 Seſſions, to anſwer to ſuch things e — 
ainſt him on the behalf of the King, and in the mean time to be of 
— tt. At which next @eſions, holden the ro Janu. 1a Jac. 
befoze 2 Fg ar un —＋. Juffices, the 1 55 prone Bl 
upon the enda ame dap Lo 
flons, did ſay of the Plaintiff, 1'( 2 the Defenvant)” do accuſe 


Cooper agal 9. NAL "paint? 
Smith. 25 Ae reid WW ells. 


1 * $4 75 | 
7 * A he , ” 
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39 12 112891 
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14 8. Nr 


eee een Fr 

s Maker; but reſoly x yy ge engaged? ct goes 
if be by dno Maſter, ries Sandal 2 one road ty. 7 hel 
_ - | ters Co: and there | ie. is s averred that the Cook was ſervant to 


al ie and lahr foz the Felony 'ar 

095 OL done: Jacob. ann di cauſe — — 
eee 
| I . 
a te inviement to be ale 


Os RR oe Ems — a that 
En: vor 3 ov. ane — — 


— Henne ae gave him 
ommittvv'the car dts 


att b ate be vramined | g the 
1 :.wha he Planie ns u bug e 
run and becauſe anton make it! HENS tame 

ſav [any fot (ſpe his, er 3 | 

. to appear at The N — — 

t in a Recognt 8 

2 '13 Jacob. ches Deſentant dis orhibit a' Bill of An- 

dis give evidenre to the 8 the Catteꝭ wert Koln 


tow 


25 15 wi * GOA Replication 
ans of the ſaid five Steors at Barner EY 
* yo 3 (ell He laid Catel 


. — 13 yy 55 And W re 425 
Defendant ae ee fy the fls the, and the 


| Dee nerd e Pallas, and "gat decla bar | hoc 
aner with Felony, fe. 8s he hath declared, « axe hoc 
tik d FRETS \ dryer 


te Demur. 


e 


7 | l Werl agai ainſt e 
| Wells. 


that the Plaintiff was puity tothe Felony; 
-grrefted the Plaintiff fox ſuſpictowy, and did t 


nocauſe fo wren me, but matter 


r . ong mpzilonment-, the g — 
— . and B. 88 and digs th 


durce oak yeh 2 but this with 
Dad beer 1 arreſt one, and Þ curry fines the 
N 4 39 lab. In the C 


: In a falſe impziſcn- 
vant to A. to _ 


4 


on 


o — ol if Nebelllam of Chantery was vireced, and the Plaintt# 
endes De ſoa tdrt Demeſae, and found fo the PlaiatiT, and reverſed 
atcalt; by Sreoz in the Star Chamber, becaule that when the matter of 
jultiratioti, is upon matter of Rocazd ard matter in in lad, oz of matters 
be TI cannot jon, the Aue ought to be upon one 
Aud Paſch.1 ui fu. -Irngoent — pate againlf the Plaintiff by the 
dee, becanſe that * 1 was 

= fllegall, but 


Ferre befoze 
2 but at lait Judgment was given fo2 the Defendant. 


Mills againſt Marſhall. 


— of Erroz to reverſe a Jadmmenit given fo now Defen- 
I? int againf the Platutif® in the Common Pleas, | —— an Action of 
Debt en a Bund of twenty pdumys, Hil. 1 1 Jac. Ror. 1109. And the Bond 
was mave the twentioth of Jan. in the 1 of King James, and it 
er Award of George Cockrell, Edward 
— os he and William Waſſe, to arbitrate of and concerning all matters 
5 — . — 

any 0 a raty:s 


rr LY 1. Duits them 
22 ate of the — ——— ſhonld ceafe; and that thy 
— ly hade liderfy codzive his Cattell to the River Eoke, &c, 
and that the' and Defenvant ſhonld wozk and maintain at all 
times from 1 23 by the top of the 32 
Sicur terre prædicti & Deſendentis exrendunt (Anglice) as 
their own Gzound goes, fz fecnrity of the Cattell and Sheep, 
faid Pill voth extend to the Land of Henry Facherly , nnto the 
which then tram OP ego my hy Defendant, and if any Trees 
oz Mods growing in oz neer the Woods of either party party, Yall fail 
in controverſie at any time, that it ſhall be arbitrated by the ſaid Arbfs ⸗ 
tratozs, thzee tn two of them, which Arbitrement was delivered to the 
parties the ſame vay, and the Defendant plea ded that he had perfozmev 
| — The 8 that the Defendant did not make a ſuffici- 
48 por eee top of the Starr, Prout tetra ſua extendir, the Des 
dae the Wizit purchaſed, viz. e April, 
12 nap at” at Effdayle in the County afozeſald, he did 
Prog ern theto of the Pill afozeſaid, prout terra ſua eitendit, ans 
were at and found foz the Plaintiff, and Andgment gle 
ven, and the the Defendant bought this Wzit of Erroz. 
And J conceive Judgment ough!t'to be 
Coke 5 Rep: Slingsbfes Caſe. If one let white Acro to 1. 8. and N Acre 
to. D. and covenant with them, Et quemlibet eoram, that he is Dwner,. 
each ol map have an Adlon, and Coke 5. Rep. Caſe, 
Submillionto-an Award, ſo as it be veliverey'to either of the parties. 


Crawley ve 
Miro! 


| Þ| 


nnr 

1 4 
$ 9 

bart i. 


F4 
NT 
V6 


wt to be delivered ta each ot them, 39 Hue 

Andall the Court did arena each of ham ounhtts inclafe _—_ 

dis own Land only, and ſa the bzeach.was: welk;afligued,;wherefoze the 
e was well N : re ER my nene 


- #4 


, 

7 + 

7 
% 

£5 * 


| ip ira | many oth 


cn — 8 

The Jury found the Defenbanit not guilte, fol Al. IVES one Boule 
and five acres of Land, and found further, that befoze the ſaid time, 
hr ane twentieth day of Decemb. 11 Eliz. Rowland Hayward: Knight, - 

d in Fee of the ſaidone houſe and five acres of à and, and ten 
Weadow, and being ſo ſeiſed thereof, . John Day 4 187 
Marſhall in Fee, to the uſe of John Whicbrqoke e 
in Taile, the remainder to the right Deirs of John Whitbrooke, — 


| hatths laſt lat of January, 12 lx. John Whithrooke. vip enter into a Ke 


cogntzance of a thouſand pounds in the cer te Richard Faldoe, 
nn n 
and 


t John Whitbrooke and Mar Cue Joba 
at Je . 
. Feldee Eſquire, and Th. 


after and befo 
dertook the Erecute 


er 4 
Mp. 232 | 


words le 
bw and Faldoe had a Scire facias to the; Sheriff ol Middleſex, to have 


execution of the Kecogaizance, whereupon. John Whicbrcook-was returne 
d 2 32 had a;Scire-facias aga(uſt the Beir and the Tery 
q upon John Whitbrook was xa turned Meir and Ter-te- 
5 het be han mo Tang , tas the . 25. at the 
. 03. eber fince- by hereditarv capt frogs the 
won Fes, an lt theo not to Chargedas Ter «tenant, 
dat that was the Conuſozs. , - 
Epe Plaintit x repived, af the laid john Whicbroo ok he divers lands 
\ hs (cent t from the ſaid. Conuzoz, viz- A. houſe called the Hoſpitall, 
[even Tenements 0 BeCuages, five Cottages, ane Toft, ons 
uſe, 7 mine Gardens, ſix Barns, fifty four acres of Land, 
rte nine mom, and thirty fix of rl Bridgnorth , and 
| the ſat d John Wbitbrook was Tenant of the PX es 8s. of, 
2 reupon Aſtus was joyned, E the His 
and adjudgedthat they ſhouly have exccution it 5 ba Whit. 
— [wherenpon —. Sheriff was commanded to {lier ho ſajd 1 


id ganements w 
e laid . — 


ſeventh of 
ces, t "vi falp 


eention. 
Trey 1 N Jeeob. Hanging th wi of Scirg 
Hir John. 


Whitbrook did demiſe to che Defendant ong 
Peſluage 


Crawley agaitiſt 
Marrow. | : 


— — — 


— 


Me ſluage and ten acres of Peadow, parcell of the pꝛemiſſes Habendum 
from the ſaid twenty ſeventh day foz the term of thzre years, by fozce 
whereof he entred and was poſſeſſed. + © 
The uxteenth of June,r2 Jacob. the ſaid Executozs did enter into the 
Tenements in the Inquiſifion mentioned, whereof the'fais Weuage, 
— —2 ok Land, and ten of Meadow are parcell, and did ont the De» 
endan 4 a 5 5 5 N 
The one and thirtieth of Auguſt, 13 Jacob. Robert Faldoe made the 
Leaſe fo the Plaintiff, and they found the Ejectment, and pzayed the 
advice of the Court. | | 2 
And 3 —— Judgment ought to be given againft the 
P ee 
Foz that a Tenant in Taile cannot charge the Land no moze then he 
can alien, 3 Ed. 3. 46. ſo in the 18 Ed. 4. J. 21. It Tetiant tn Taile do 
ſell the Trees and dye, the Uendee cannot have them, and the 17 Aſk, 
21. Tenant in Tail ackn:-wledgeth a Statute and dies, the Ine en⸗ 
ters, and the Conuſce does ſne execution and enters, and the Iffae 
bꝛings an Alliſe and recovers, becauſe this is a Dilfetſfin to him, and 
11 Hl.. 21. 31 Ed. 3. 22. 14 Aff 3. Tenant in Tail grants a Rent and 
dies, and the Iſſue enfeoffs a ſtranger, adjudged that he ſhall hold the 


Land diſcharged, foz it was diſcharged by the entry of the Aue, 55 


» * 


26 Al 38. If Lenant in Tail doth charge the Land ans dre, and t 
ITae enters and p wes the Rent, and then after confirms the Kent, 
is good: But in Brook Grants 73. contrary, fog the charge was avoived 
by the entry of the ICue. | er eee eh 
But admit that this Recognizance ſhall bind the Jae in Tall, yet 
it Wall not bind the Termer, bat ge ſhall a votd it, 1 f 7.9 7 Hl. 5. 11, 
and in the 3o Aſſiſe ro. the Tcnant pteavs recovery by Agron ttpep as 
gainſt a ſkranger, and did aver the Eſtate of the Anceſtoz of the De⸗ 
mandant ts be between his Title and the Recovery, the Demandant 
ſaid, that the ranger was en'coffed with Warranty, and vid not pleay 
this, and ſo did Fauxefie, and Judgment was awarded foz him. pct 
And although that this Leaſe was made after the Ee ſte of the Scieri fa- 
cias, if is not material, becauſe the Lefſoz had good power to make a 
Leaſe, and the Land was not ſubjec to the execution, and therefoze 
the Leaſe here is good and cannot be avoided, but only by the defanlt of 
the Leſſoz in not pleading the Eſtate tail, and that ts eſpectally alded b 
the Statute, becauſe the Statate does aid the Leſſce againft ſuch fiigns 
ed Recoveries againſt the Leſo2, an it is no Recovery until the Judg⸗ 
ment had, at which time the Leſſee had a good Leaſe not ſubjec to the 
execution, '21,H.6.13.& 14. Ye who comes to the Reverſion, hanginc 
the Precipe quod reddat againſt the Tenant foz life, ſhall be reteived b 
the Statute ot Weſt. 2. cap. 3. and 16 H 7.5, In a Wait of Entry 83 
Difetfin, he in the rematnder does pzay to be received, the Deman- 
dant traverſeth that he bath nothing in Reverſion at the time of the 
Wait purehaſed, and could not, foz if he purchaſed the Remainder 
hanging the dM zit, he ſhall be recetved. 5 pn 


And Hill. 14 Jacob. All the Court did agree, that the'Lefſce foz the Judgment. 


Leaſe made after the Uerdic againft the Iſſue in Cail, could not falſi- 
fie, whereſcze Judgment was gi ven foz the Plaint(f. _ 8 


L Penſon 


1. Breach," 


2. Breach, 


: 2 ä 3 


hs a Mootham. 


an Action of Ce foz that by Jadenture Tri ah ed 
 Decemb, 12, Jacob. Jt was between Abrabam Bak 9 arti 


Owner ofthe moyety of a 5 called "the 8 exe arg of 


called the Peregrine of Ia 


ace called the 

part, and 22 tick by the name of H. p. 

and Pinnace on the ſecond 

bpthe name of Ja M Nauteftrategi dicti 

) enerall of the fatd Uoyage.. N. N. B-W. and D. E. 


of N. G. Naute m dictæ na vit vocat le peregrine. B. W. 
iſter dict. navis vocar the Stiſſell, and D. E. uv by — 
innace, ether ret 0 


11 the as fo hr wp —— 


rally, an rags 

1 — 03 te r 2233 their 

228 02 ABIENes, a me dur d Uopa ge ſhould go 
Ca eat Goodbope, noz ſhould do oz commit any lpoyle-0z 
ecke; being lan 1 3 oh on: — — 

perlons ; any ce 03 pas 

being in league cz amity with our King , noz Wall do any thing 
efrim i waiibice, trouble, 0) ings. may. comet 
nace, e 02 to * Owners 0 


925 that though the aintiff b vet the ſaid 
125 1 18 E in the ſaid hip called the 

pe- well, unt ing the ſain. towit, the elghth day of March, 
of Saint Jago, by taste and armes 


ing aud lyoyle o with Rice, &c- which 

At Es Goods NY —— he were 
bieds to th Saga , the 4 —_ 
| + leagus 
ert L Iſland , did divide the e 


And wer after, Viz. 1425 day af. June, 13 Jacob, at a. 
— called Ca pe Corants d the Seas, one Matthew Navale did 
the Defendant , and the (ayd Commiſſioners and they tage⸗ 
Her did laile to the Coaſt of Champeach in the Weſt-Indics,and did there 
put a ſhoare the ſaid Hope · well, and thzce other Ships, and there then 


upon 


Penſon againſt | = 57 


upon the high Sea, by fozce and arms, did take and ſpoyl another Spa- 
niſh Frigot laden with 100 Hides, which Ship, and the goods in her, 
was the Ship and goods of divers perſons ſubjed to the King of Spain, 
then and yet in leagne with the King. e | 
And that after, to wit, the 20 Junii, 13 Jacob. at the Town: of River Rreach. 
de Garta in the Weſt. Indies, the ſaid Defendant and the others; gc. by : h 
fozce and arms did take and ſpoyl another Spaniſh. Frigot, laden with 
150 Yides, which Ship ann goods were the Ship and goods of divers 
282 ſubject to the Ring of Spain, then and yet in league with the 
King. 1 | 
And that alſo then the laid perſons, by fozce and arms, did take and 4 Breach, 
ſpopl a certain Town beyond the Seas, and from thence did take and 
carry away twenty Jars of Yony of the Goods and Perchandize-of 
the Inhabitants of the ſaiv Town, being ſubjeas of the King of Spain, 
and then and yet in league with our King. | 
And alſo there by fozce and arms did take and ſpoyl 82 Spaniſh 5 Breach, 
Frigot, laden with 63 Chefts of Toucbeneal, and 760 Hens, tc. of 
the goods of divers perſons, being ſubjects of the ſaid King of Spain, 
then and yet in league with our King. = | 
And that the Defendants did not come to the Pozt of London after 
their return, ec. . 
And concluded that the Defenvant did not keep his Covenant to 
make no ſpoyl, oz to do any ad, whereby any detriment ſhould come, ec. 
ad damnum 30001. ic. 5 
The Defendant, as to the ſaid five firſt Bꝛeathes did demur in Law, 
betauſe they were nat alledged in ſach manner as any iſſue oz tryal may 


And as to the other, he pleaded that the Plaintif did pzohibit-him | 13 
from coming to London. =) 88 | 
And it ſeems that Judgment ought to be given-upon the demur a- | 
gaiuſt the Plaintiff. T re? Tied: 

* Foz firſt, there is no covenant to binde the Defendant, foz the woꝛds 1. 

are, & pradictus State: General poth covenant, and there is no other , 
name in the Covenant given to the Defendant, and that is not ſufft- 

cient to binde him: 1. Becauſe he is not named State-General- befoze, 
but Naute Stratageneral. 2. This is no parcel of his name beſoze, gz 

addition, but is as his title, oz is a pronomen, and that is not ſuffici- 

ent, foz the pronomen is but as an alius dictus. 5 Ed. 4. 141. Alexan- 

der Cock, Clericus, alius dictus A. C. nuper de D. in Comitatu, &c. 
Clerico is no good addition, becauſe there is no addition but in the alius 
dictus. And Dyer 119. Robert Thrower bzought an Action af Deht 

upon a Bond by the name of Robert Thrower, otherwiſe called Robert 

Throner, Keeper of the Kings Gaol at Ludgate, and the Pefenvant 

'pleaved the Statute of 23 H. 6. 1. And it was adjavged, that it ſhall 

not be pzeſumed that he was Gaoler, foz it may be falſe. As a Bond 

of I. S. Don and Meir of 1. S. yet he may be a Baſtard, and a Bond 

by A. the Udife of I. S. who is ſole, is good notwithſtanding. And 

Dyer 304. B. in an Ejedment the Plaintiff declared of a Leaſe-of 
"100 acres of Land, by the name of the Mannoz of. D. habendum the 

Pannoz and the pzemiſſes, gc. whereupon he entered into the Pannoz 

and pzemiſſes. - Quzre. Af it be good, and agreed to be ſufficient by 

the wozd premiſes. _ 282 

There is no bzeach alligned,, Lz as to the firſt bzeach, that aneie 2. 
that D. E. and his company did take, * a Spaniſh Frigot, and * i 
2 


— 


3 


— 


3. 


tend beach uf covenant in the Defenvant, foz that the Tovenant fs 
not ſeberal: as inthe; 5 Rep. Slingsbies Cafe: If a Leaſe de mabr 
of W. acre to I. S. and a Leaſe of B. acre to I. D. and the neſts 
covenants with them, and either of them, that he is owner, xc. each 
# oeethemn ſhall have: an Aaton of Codonant nt aceepding to their ſeveral 
" Fnterefs } ſo in eue dt a warranty, but otherwiſe where the in⸗ 
teretk is jopnt.' Vide Rep. Mathewſons Caſe; And ſo here, the Co⸗ 
venaut dt ide Deferwant doth extend onely to himſelf and his &hip, 
and nut to D. E. un his company : and the-allegation, that the De- 


fendant and his company vidcome to the ſaid Jfland, and dividru the 
| is nothing 


ty the pacpule; tes it may ve they bought a nioyety 


| thorevk, 03 any part of khem, and ls they might 1: wulle divide them. 


27 AMliſ. 69. In an Appeal, foz chat one did receive ſtoln goods, Know, 
ho of the Felony, adjudged not geo. | 
And as to the ſecond bzoach, it is not alle»ge» that the ſpoy! was 


289M ? made during the Mopage, and if it were uot dur ing the Uopage, it is 


u brach: am in as much as the Plaintiff yath not fet fozth that it 
andere during the Mopage it ſhall be taken woft ffrongly againtt 
himſelf. 26 H. 8. Pleadings 6. 3 H. 7. 2. Dyer 89. And Co in all the 
_— mos bzeaches it is not alledged that tt was vone during the 


c} . not appear that theſe gods thus taken were the goods of the 
Wnbſecs of the Bing of Spain at the time cf the taking of them, but 
onely quod fuerunt bona : which doth denote a time paſt, and doth 
Hot-impozt any pꝛeſent pꝛeperty; and it may be very pzdbable that 
they were their goods, and that they were bought of them by forte _ 
ſons under the obedience of a King, not in amity with our King, and 
then it — foz L fuerunt] is ſo uncertain, that it may be 20 

years 
8 — is veclated, Quod fuerunt bona diverſarum perſonarum exiften- 
tium ſubditorum Regis Hiſpaniz : the which wed Cexiſtems] doth refer 
* the time ot the Declaration; and not to the time of the taking; fo 
hong in the 27 of H. 8 15. and 28. that 4 wozy [ exiſtens ] in 

Doevsmay, een of the [ubfect matter, be applyed to the future 
| at coarſe of pleaving it walt be taken foz the pzeſent 
Andickhment upon the Statute of 8 H. 6. foz fozcible 
ab,  Exifteds liberum Terementum I. S. is not good, be- 
td the time of the Indictment, and not of the entry. 


. 


| in the 21 H. 5. 30. A condit iot to dilcharge one of all Etcapes 


a e ee this chu extend onety to Pztforrerg at 
de time af the made. And it may very well be, that they 
oro 'the üben of one who was not in teagne with the King at the 
| uus vF the takitic, — map be at the time 'of the Declaration the 


— the Ain of Spain. 
toni ve, that the Plaintiff o ought to alledg, that theſe. ſpoyls 
were to the damage of the Plaintitf. 

A eqnesbve;/ that he ought to have named one of the Subjects of the 
Alus of Spain, and not to teavs it fo uncertain to the Jury, as to have 
| fo _ of all his @nbj: as, foz the Platntiff takes 
-wotice of the perfons, that they were the Snbſecs of the King of 
Spain, ann 7 as welt know their names. Pyer 99. & 
285. An Indictment of Purder of ane unknown, a tealtug the goods 
of noten, is geg, becaufe he map be diſcovered. | 

10 e after: the Plifetiff vifconfinned his Dutt. 


Holland 


— 


Holland, &c:.againR?  ; 
Jackſon, & e . 


» 


Holland and others againſt Jackſon and others. 


: | Holland and Margaret his wife, one of the daughters and 

heirs of the body of Sir Robert Langley, Knight, and William 
Dauſey and Ann his wife, the other daughter of the ſaid Sir Robert, 
baonght a Mzit of Ezroz to reverſe a4 common Recovery had at Lan- 
caſter, die Lunz, 13 Elizad. In a Wait of Entry fur Diſſeiſin in the 
Polt, between the ſaid Francis Jackſon any Henry Oyden Plaintiffs, 
and Robert Leigh and James Haye, Tenants of 22 Pelluages, 10 Cots 
tages, 20 Lofts, 22 Gardens, 20 D2chards, 300 acres of Land, 200 
of Paſture, 40-of Wood, 500 bf Furze, 100 of Tarbary, ec. with 
the appurtenance, in Alkerington and Preftnicch, wherein the Tenants 
did vouch Thomas Leigh and Katherin his wife, who did ar by 
George Butler their Attozney, who entred into warrantp, and vid vouch 
William Forſter pzeſent in Court, who div wareant,qc. ad damnum, &c. 
foz that befoze the purchaſe of the ſaid Mit at Entry, and ſince the 
27H 8. Sir Robert Langley was ſeiſed in fee of the laid Tonements, 
and thereof did infeoff Thurſton, Tilſley, Fitton, and Hopwood in 
fee, to the nſe' of himſelf 'foz lile, and after to the uſe of the ſaid Ka- 
therin in T. the remainder to the uſe of the right heirs of the boy 


of the ſaid' Sir Robzrr, the remainver to the iſs bf his heirs; © 


Sir Robert was ſeiſed foz life, with remainders over; Fc. and then 
Sir Robert dyed ſeiſed, after whoſe death the ſaiv Menements vin re- 

main to Katherin in Tapi, the remainder to Katherin-arto the Plain⸗ 
- Ciffs, Margaret and Ann, and one Dorothy, as daughters and heirs of 
the body of Sir Robert; the Reverſion to the ſaid — eit 
heirs : wherenpon Katherin vid enter, and was ſeifed' in Tapl with 
Remainders 2s afazeſaid, and dis marty Thomas Leigh, whereapon 
the laid — had in manner and foꝛm as afozeſais,after which 
Recovery Thomas Leigh and Karherin dip dye, without ine ot the body 
of Katherin, and Dorothy vyev alſs without tus; whereby the right 
of the ſaiv Tenements did remain to the ſaiv Margaret and Ann, as 
daughters and heirs of the body of the ſaid Sir Robert. 

The Watt of Recovery was certified, and the Plaintiffs affigney 
Ezroz ; foz that Katherin was within age at the time of the appearance 
of her and her Yusvand by the ſaiv Attozner, and was within the 
age of 2r years at the time of the Jurgment (to wit) of the age of 
eighteen years, and no moze. . Roads d biln 

Pereupon a Scire facias was awarded againſt the Necoverdzs, who 
being returned dead, a Scire facias was awarded againft the heirs and 
Ter-tenatits, whereupon Ambroſe ſackſom was refuriiey ſon and heir 
- -of the faid Jackſon z and Thomas Hulm, and Margaret his wife, and 

Iſabel Ogden, daughters and heirs of the ſatd Ogden, aui William 
Ogden and others were returned Ter-tenants ; and the heirs and Ter- 
tenants did appear, and pleaded ſeveral Pleas, fome fothe Wiif, and 
fome in Bar, and after, the Wzit of C2roz was difeentinued. 

_ Hillar. 11 Jacob. The Plainitiffs purchaſed a new Mzit of S2roz 
of the ſaid Tenements (omitting the Rent) and alſigned the ſaid Ez⸗ 
roz: whereupon a Scire facias was awarded again the-Yeirs and 
Ter ⸗tenants, which was returned, (to wit) that Margaret Hulm was 
dead without ine, and thereupon a Scire facias was bitedtd to the 


ſaid Jackſon and Ogden, the Heirs, tc. and Katherin Leigh, and — 
| | i 


70 
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Holland and others again * 
Jackſon and others. 


2» 


on 


bert Leigh, and =: 6 Are — who did appear, and there⸗ 
upon: Mhereupon ald Eco was adigned. 
| 7 he Ter, tenants did ptead, 4hat John Chatterton was Tenant of a 
Cottage, xc. in A. afozeſaid, parcel of the ſaid Zenoments, 
- The Peirs pleaded in null. eſt errat. de 
be Plaintiff did acknowledg the Plea of the Ter-tenants, and 
a Scire facias was awarded againſt John Chatterton, who 
div appear, and the Plaintiff did aſſign the ſaid Ezroz: whereupon 
Jane Jackſon ane of the Ter⸗tenants did plead , that Katherin was 
of full age, tc. whereupon iſſne was jopned. 

And George Chatterton and ten others of the Ter-fenants did plead 
non · tenure. \ 5 | 

And the Peirs of the Recoverozs did plead in null. eſt errat. 
And Mary Taylor did plead, that befoze the Recovery, a Fine was 
levped the 4 Septemb. 13 Elizab. between the ſaid Raberr Leigh and 
James Haye Plaintiffs, and Thomas Leigh and Katherin his Wife, 
Defozceatozs of the ſaiv Tenements: whereupon the laid Thomas 
and Katherin did acknowledg the ſaid Menements to be the right of 
the ſatdRoberr, gc. with warcanty againſt them and the Heirs of Ka- 
therin ; which Fine was pzoclatmed, cc. and was to the uſe of the 
Connſees and their Yeirs, until the Recovery ſhould be perfected: and 
the ſeventh ol March, the 13 Eliz.. the Mzit of Entry was pur- 


. which was to the uſe of Thomas and Katherin his Wife in Capi, 


the Remainder to Thomas and his Yeirg.. | 
Thomas and Katherin did demiſe to; the ſaid Mary a Cottage and 
thee acres of Land, pzrcel of the ſaid Wenements, foz life; ec. where- 
ow. the 1 Judgment of the Wzit againf the Fine with 
pzoclamations. | 

Robert Leigh and 28 others of the Mer-tenants did plead the ſaid 
Fine with warranty, and that Katherin dyed without iſtue, and that 
Thomas was ſeiſed in fee, whoſe effate they have, and that Thomas 
dyed, and that after the death of Katherin, the ſaid warranty did deſcend 
to Margaret and Ann as ſiſters and heirs of Katherin, and did demand 
Judgment if they ſhould maintain this WMzit againft the ſaid Fine, 
and againf the warranty. 10 

The Plaintiffs, as to the ſaid ſe veral pleas of non, tenure, in null. 
errat. the fine with pꝛoclamations, and the warranty, did ſeverally 
de mur in Law, to which the Defendants did ſeverally joyn. | 
And J conceive that the Wit of E2roz does well lie, and that the 
Recovery is erroneous, and therefoze ought to be reverſt. 

And foz the Argument of the Caſe , J ſhall divide it into thzee 


parts: 

If the Wzit of 2roz will lie ? 1. In reſpec of the Plaintiffs : 
2. NotwithFanding the plea of nen-tenure pleaded in abatement 
thereof by Chatterton and ten others of the Mer-tenants. 

. Whether there be any E2ro2 in the Recovery ? and if it be ſuch an 
Ezroz as the Plaintiffs mayaſſign ? 

If the Plaintifs be barred thereof by the pleas in War, to wit, the 
Fine with pzoclamations pleaded by Mary Taylor, and the warranty 
pleaded by Robert Leigh and 28 others of the Mer-tenants, oz by any 
of thele pleas, oz not? 

And as to the firſt, It be in remainder, depending upon an cftate 
in Tayl, may maintain a M zit of @3roz to reverſe a Recovery againtt 
the firſt Tenant in Tavl, after his death, without iNne. And J con⸗ 
| ctive 


# 


— I. 
wv 
* + 


Holland, &c. againſto 
Jaclloa, Sc. O 


Fr 


—— GCAO 


tei de riearly, that he in the — have a Witt © of TI 


not the pztvity of the blood. - 


And therefoze 5 H. 8. . of En thatl gd with che Ad, 


and therefoze the Heir in ſpecial tapi Mali have it, alt there by 
another Heit at the Common-Law, And o in Fita Herb: N. R. 2r K. 
De who is Petr to the Land that is lot, all have a Mgit of aum 
and not the Heir at Common Aw as: H Lund in Boroughi-B 
be loff by erroneous Judginent, the vounmger Son- (ſhat{ have a — 
of @2toz : and; H. 4 19. Che Meir in ppetini tail dal have the WM zit 
of @3rd3, although there be another Heir at the Common Law. And 
1 Maria, Dyer 90. Verneys Cafe: The WMzit of * Gzroz Hall be 
tage by yim who had the thing whervon erroneous Judgment was 
And as the eſpecial Veir ſhall have the W 2it of Erro, ſo hall he 
alſo in remainder 63 reberfion upon an Eſtate fad Life, after ths dont 
of the Tenant foz life. 4 H. 8. 21 H. 6. 19. 


this Wzlt of Cos ought to be given to him in remainder by dhe 
Common Law, fz it is not given by the Stat ke 6f The th of Rick. >. 
and then there tan be no remainter upon un TRate-tail at the Com⸗ 
mon K am, and there lane he in lach N cannot Have ate Wit 


of EN 


when an erronedus Recovery is hay againft a paring | | 
he in the Reverſion o Remainder Wall dave a . 10 uf 
ide determinatton of the CI. it altes; thit Wet 
this new particular Eſtate is maye bye Btatute of!- Af 21-6 
in the remainder ſhall have the ſame reer. Ans this 1 15 
the caſe of the Tenant in Tayl, a e hiv Site Was fer 
at the Common-Law, vet nom he Gail have alf Ade 

Common⸗Waw gives to a Tenant in fee, whitY wt 
Effats; ariv therofozo de ſhall have d WW it bf Ettheat,": 
mittat : Nat. B. 124. 4 Bd. 5. 48. Nat B. 475, af (yy 
Acliße, and many other WMzits, which lie fo 4 Senant 


Common ⸗Law. 7785 
Keie 


And fox Authezitios: in this point, Dyer 188. 25 
maindet after the Eſtate⸗tail ſpent, ſhall Have & 

ſo is it in © 40, in Verteys Tſe. And in the ; 
is re fol ved, that de who hath a remainder expeckant 
Capl, chall have a Witt of Ezr03 upon a Jet! : 
the Tenzat' in Tapl, althongh there were no ſach . K 
Commbiralawz foz when the Statuts de Donis-Conditiofalibis: dhe 
enable the Dono2 to limit a remainder upon the Estate att, jafl*att?/ 

ons which the Tommon -L aw doch gide fo the pꝛivies in - kr 

dy the lame att as incidetits tacttly giben alſo wn tothe rule 90 
the CommerLaw : and thorefoze as ge in Revert 
upon a. O tate te Uſe; ait have a whit ot Exr0z-by'fhe Toduiidriy 
Law upon & Judgment Aden again Tenunt foz life; alkbough that 
they were not parties dy Hyde, Pryer, Vout her, & Fr of ta⸗ 
tate de Donis conditionalibus wall be hupe, who pot & —— 
Nemainder upen an Etats in Tapl. And theredze 
auntetee "the | unt ol eco is Loe, datwith andi thay" 25 


300 
But 


But the fole Dbvjection, that hath any conloz agalut this was, ha Object. 


But ar this is eaftly' anſwered, toz the: — being, that Anſwer, | 


Holland and Sthers againſto 
Jackſon a and others. «7 


But now it is to be conſidered; if this Plea: of non-tenure ſhall 
avoyd the Mzit of Ezroz? and A; conceive it will not, fo2 thzee Rea- 
ſons : 1. I conceive that it is no plea to abate the Wait, foz the Plains ' 
tiffs might have reverſed the Retro very againſt the Lefſozs of the Re- 
3 verſion; onely , withont hav e the Ler/tenants parties; foz the 
4 M 2it of Ezro2 being: grounded upon the Recovery, does always lie a⸗ 
gainſt the parties ta the Judgment, and their Meirs. and may be reverſed 
agaiaſt them, although they have nothing in the Land: and this is clear 
by Nat. Brey. 10% and 26 Aſſiſ. 12. A Mit of Ezroz does lie again 
— 2 recovers, and after the Esroz found, a Scire facias ſhall. ine 

nſt the and 42 Aſſiſ. 22. and 44 Ed. 3. and 10 Ed. 4.13. 
Kon / tenure is no 1 in a Wait of Ezroz; fe2 the party to the Juvg- 
ment 02 his Meir. And here in this caſe, if thoſe who have pleadod 
Hon / tenure are not Tenants, they are at no lols, foz they can iaſe no⸗ 
thing ; but this plea does viſcharge themſelves onely, and the Seire fa- 

$ good againſt the Beirs, and the other Ter-tenants: 

2. It Non-tenure could be a, 'good Plea: foz. the Tery-tenants in a 
Scire facias, vet at the leaſt it ought to be in ſuch a Scire fneias wherein 
the Ter tenants ara named, and not in ſuch a general Wait as this is. 
Foz here the Plaintiffs have purſued their Scire facias in as good a 
lamm as may; be, viz. generally againſt the Yeirsand-the Ter»tenants ; 
19250 there be any default, it is in the Sheriff who hath returned 


to be Tenants who iudeed are not ſo, and it ſhall be ere hard 
ttt the Weit Weuld abate fo2-pefanlt. of the @heriff.. 20 Ed; 3. Scir 
SIN In a Sire facias qu a Recognizance/againk the Ter-tenants, 


t one of them that ire warned: had but a Leaſe foz years 
In ES Judgment of the Wit, ec. And 


had a general command to warn 
is no Plex to the Mzit. And Hill 
8 foz that the Plaintiffs at 
* in their Mzit: whereupon 


anewWa2it. . 

A obferve l Wait be ſpecial, naming the Ter- 

tenants, as Þ was. anciently, then it oucht te be ſo: but of late ſach 

courſe hath herm c as appears by the 8 of H. 4. 18. and the 

Walt awarded generally, and therefoze ſuch ſpecial Non-tenure ſhall 
| it is the default of the Plaintiff to purſue his Wit 

s not Tenant, but when the Wait is general, Non- 


2 r Newcaftle was a County of it ſelf ; but — it 
4s; mal Tefte of the Walt, the Wait was ad- 


| Theſe N — art eſtopped to plead Non-tenure, : 'becauſs 
t they with the re ſidue, at firft did plead that John Cha tterton was 
Tenant af paxcel of — _— by which Plea they have taken upon 
themſelves of the Land, and thereteꝛe they cannot. af- 
terwards plead —— 42 Ed. 3. 4. In a Præcipe quod reddat 
againtt I. S, who pleaded te the Mzit, ann the M zit abated, where- 
upon the did abate, and a new UW2it: bꝛougbt fag Jornics Ac- 
re agafnſ L S. he Wall not plead Joyntenancy with the other, 
becauſe he hath admitted himſelf ſole Tenant by the firſt Wiit. 33 H. 
6. 3. Ing Formedon againft the us band, who pleaded a" 
3137 wit 


- —_— 
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Jacken ad bitiths. 


— . new wills punthary — 
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— — _— Ache hatt wett hab deen g 
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ſummons, whith ths 
abated, and this 
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cient t truſty perſon to plead and defend their cauſe, Nat. Br, 37 H. 1 
Anfant ſhall ſue by his next n it he be Defenvint in any Adis 
on. 


1b 2015209 E d. 


Vets N (ex — ernie u be 
* Cities mans wer Infant are-ot- 


oak pot FF Bo 4 2 
And 3 by-Gitazucy in ane Aten, ts 


— 
aun he a Book cf the-23H. 6. 37 9 kl. Byer 
ann ee 


enen babes Bess, 95 this caſe ut ful age, 
e fas the Mu M Law: is, that 
-the Inhecitante 


Ivolandin 
an Attozney foz himſelf and his Wife. - 
ri his Wide, but 


and therxfoze 
r t ehr painciple, 


Ad bis Wife as her Guar- 
that the Wife 


iind dee againſt 75 
2 Jackſog, &. 8 0 


band- who u jopued only: fox: fozm ſake with his wife. 
30% 31 Eli. Morſeby againſt Charnock, Che husband and wife levied * 
a Kine, and after this was reverſed by Erroz, becanſe that the wife 
was within age, the husband ſhall not have the Land, fcz all tbe Efate 
paſſeth-from the wiſe, uy <p" Ia joyned only fo; rere ee | 
2, Rep. Cromwels and Beckwiths 

But it may be objectedalſo,” that — Erroz concerning the n 
of the wile ts lo appzopyiated to her pezlon in pzivity, that no granger Object. 
can take any advantage thereof 

A conceive not ſo, fozthe conſtituting of an Attozney is utterly void Anſiver, 
as to the wife, and therefaze every ftranger ſhall take advantage there, 
as is not like the Caſe where an Infant makes a Feeffment which is 
_ pores wh and therefoze the Load by eſcheat noz any: firanger _ 
not avoid 
22 H.6.31, The Plaintiffs within age vid ſue by an Attozney; and 
there it was ruled that the Defendants might have a Mit ot view, 
and placir. 55 Bliz. Rot. 25 3. Bartholomew bzought a Wait of /Erroz a- 
gainſt Dighton, fo2 that Dighton reto vered againſt him in an Action of 
falfe Impziſonment, in which he being within age did ſue by an oy 
ney, and men that Judgment onld be reverſed. _ 

And this Caſe is not tobe reſembled to the Caſe of a Fine leviedbyan 
Jafant which cannot be reverſed by any but by the Anfant himſelf, and 
the ſame Law is of a Recognizance by an Infant, and the reaſon of theſe 
Caſes is,becauſe it is the Act of the Court, to admit'/him folevy a Fine, 

02 to acknowledge a Recognizance , and — this ought to be refaʒ⸗ 
med by the Court, and that muſt be by eaten of the" Infant; and 
—_— — thi ;Caſ ought to'bo- trytd 
nonage in this Caſe „as it was abs 
judged inthe ſaid caſes of Bartholomew and Dig pi, the caſe ol 
Hobbs, in which caſe the Infant was bzought to the War to be infſpede 
ed, but avjudged by the Court that it ſhould not be ſo, becauſe the mat⸗ 
ter was tryable per pais: and 10. Rep Mary Portingtons caſe, d com- 
mon Recovery againff an Infant, although he appears by his Guardian 
hall not bind him, foz an Infant hath not ſuch a-viſpoſing power of his 
Land, as the Yusbands & wife have, but is utterly diſabled by the Law to 
transfer oz convey his Jaberitance oz Freehold to others during his mi⸗ 
nozity : And of late dates, a common Recovery does appear to be a bony 
mon conveyance and aſſurance of Land. | 
The third part of the Caſe is. Af. the two matters Gemedin Bar of 3. Part, 
the Wait of Ero, oz any of them, be ſufficient, oz not 24 e 


1 firſt, as to the Fine, with Pꝛoclamations levied befoze the RS! 
covery dad, which is the Plea of Mary Taylor, one of the{Ter-tenants, 
A conceive that it is nfterly inſufficient, as well foz the manner as the 
matter of the Plea foz ſhe hath diſabled her ſelf to plead this Plea, fas 
the ſets foath that the twenticth of May, 31 Eliz. Thomas Leigh and Ka. 
therine his wife, did let to the ſaid Mary a Cottage and thꝛee acres of 
Wand (parcell of the TLenements expzeſſes in the Fine and Recovery) 
foz life, but doth not ſhew in what Town the ſaid. Cottage and thzee 
acres do lye, wherefoze the Plea is altogether untertaine and 
inſufficient, foz the Tenements in the Recovery do lyein two Towns, 
viz. Jn Alkington and Preſtwick, and it voth not appear by this: youu 
in which of theſe the Cottage and th2ee acres do lye. 

J Ed.4+116.b. Ina Formedon - Diſcender of a honſe and tozty acres 
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Holland, &c. 2 - 
faves ee 2 


5 1 DT Au an E. 
je&ment of Land in Overkiddington and Nethetkiddin gton the IDeten- 
dn plante . — — 


prius, in the County of Oxon, -plsadev an Entry of 

| in thzee acres of the — eee 
Declaration; and adj d 
Plea was infutclent, and therenpon the 'Plaintie ya Ing 


it — fos the matter, 1his Fins being pjecedent to Rec 
whereby the canſe ofthis Action is given, 2 wy 85 
1 Rule in Law; that one cannot give oz grant that which one hath not 
— Kehwey 64 Tie este he ifcms fs Father 5 


Jin 


8 fozce of any canſe neem a —.— and 
„  Qerefozenothing is barred be the Sfatnte but fozmer rights, foz what 
ever right is barred — — is ſaved to the rangers, fs as 

| purſue their claim within, C. 
ir Richard Sbuttleworths Caſe between Barton and Lever, 35 Eliz. 
Len Catit levied an errontous Fine with Pzoclamations, and 
then as Uonchee vid ſuffer an erronious Recovery and died, the Jſue 
- bzought await of day tif hop the Defendant pleaded the 

ry afterwards, and the Plaintiff 


„ although that the 

be erroneous , asJ — 2 fo; if they bylng a wztit of 

— the Fine firſt, the Recovery although it be- erroneons 

— 4 8 to them as it is adjudged in the ſaid Cafe of Burton 
and er 

71.440. . the 

ozney 


ns agate! 


Attozney katy he was ontlawed at the nit of another: Flulb ſai there, 
that . be received, fo2 when ons is fo adnull an Pilar he 
thall not be vifabley by another Datlawzy, although he be twenty iimes 
ontlawep ,, foz'then it win bc there Hall be delay infinite, 26 
E4.3.66, Teriant in aniclert' Demeſne levies a Fineat the Common 
Law, and after does levy anther, and the Queen being ſcignioreſſe of 
the Panna, vidbzing a Wii of vecett to reverſe one of them, ſhe thal 
nat be barred by the other, efpectally by the firſt to reverſe the ſecond. 
3 khe Warranty , J concei be that it is no Bar fo many rea, « —_ of 
1. Becanſe Warranties d bind only Rights and Actions which are 
in eſſe at the time of the warranty made, and not Rights and Actions 
which vo accrue after the Warranty created, but this Wit of Ezra is 
ven to the Maintiffs in reſpect of the erraneous Recovery, which w 
fuffered after the creation of the warranty, and therefaze the wazranty 
is no Bar fo the Plaintiffs fo have this wzit of Ezroz, 30 Hl. 8. Dyerg2, 
B. All the Julftces vis agzes, that when a man does bind him and his 
irs to wazrantp. they are not bound tg wazrant new Titles of any 
ons accrued fince the wazranty, but onlyſach Actions as are in eſſe 
at the time of the wazranty made, 12 Aſſiſe 41. Che Tenant in aPre- 
' Tipe quod reddat made a Feuſtment hanging the wait, and after the De- 
mandant had recovered, by ezroncous Jnygment, notwithſtanding that 
the Feoffment had erclaved the Tenant from his Right to the Land, vet 
fhis wall not exclude him from his wzit of Ezroz which is accrued to 
m PE Judgment given after the Feoffment, Vide, -18, & 19 E- 
2. Dyer 353- FEY | 1 
But it miy be abjectey that this wazranty ſhall bind the Right or the ObjeR; 
Plaintiffs to the Land, foz although the Recovery be reverſed, pet the 
laintiffs ſhall be pat fo their Formedon tu recover this Land, in whict 
ey hill be bazred by this wazranty, and ſo it ſhall be in vains foz them 
to reverſe the recovery, foz by the wazranty they (hill be barred to have 
Janſwer, That notwithſtanding the Collaterall wazranty, vet a Anſwer. 
Right doth remain in the Plaintiffs, which is bound by the wazrantp, 
which Right is taken away from the Plaintiffs by this Recovery, by 
which the Law would have given to them a Remedy (which is by whit 
of Er202) to be reſtozed to their Right, foz a collaterall wazranty doth 
not extinguiſh the right of him who is hound by the wazranty, bat only 
does bind the Right foz the time that the wazranty remains andeſencad, 
and this is pzoved by many Authozittes, 34 Ed.z. Droit. 29. Af the Te- 
nant in a wif of Right hath collaterall wazranty of the Anceſtaz of the 
Demandant, he ought to plead it, and not to conclude upon the Right, 
foz if he conclude upon the Right, it ſhall be found againſt him, becauſe 
the wazranty doth not give oz extinguiſh the Right, but only binds if. 
43 Aﬀiſe 44. A collaterall wazranty may be defeafed by a Deed of 
Defeaſance made after the creation of the wazranty, by which it appears 
that the Night is not extinguiſhed,foz if ſo, it could not be revived by the 
Defeaſance, and with this agzees 43 Ed, 3.20, Earle of Staffords Caſe. 
19 H.6 59,B, Forteſcue, A collaterall wazranty does not give Right, 
fog if Land be given to one and the Heirs Males of his body, and he hath 
two Sons. and doth alten, and the collaterall AncelFoz to the Don doth 
releaſe with wazranty. to the Alinee, and dies, and the Donee dies, 
now is the eldeſt Son bazred, but if he die without Jug Pale, leaving 


Aue a Daughter, the younger Don ſhall not be bazrev by the W 6 
24 H. 8. 


* 
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Holland and others againſt? 
Jackſon and | ochers.)., Y 


1.8.B. Formedon 18. 3115 in Call hath two 00 00s by ſe ve⸗ 
kurs and dies, and the Ante taz collaterall of the elder Don 
voth releaſe. with wazranty, and dies withant;Alae, and the elder on 
dies without Ilue, the younger on all recover by a,Formedon, be- 
cagſe de is not Yeir to the wazranty : And Littleton 168. B. Tenant 
in Tail both ptr ar ng e-ſecond Son Releaſes to 
ontianee. with wa 8 k in Taile, e coil 


anty, becauſe 12 ne 
— els! bY: — 1 771 War- 


ey e bee ui rent . ele, 
* LY value, hc hs Wax i e defer- 


Court. e demanded Evo oy prod in, that 
A. (B. ike hay readzen to l f the faid Tnewents by Fine 
«dope Lg, and the Veirs of the wife to.wazranty, and ſaid that - 
Tarn and had a on and Heir who was liable to the waz⸗ 
anty befaze him ; Judgment of the Meuther, and the Court held the 


4 it appears , that after the death of Katherine, Thomas was 
ound to a 7 and by his death he had a Fee-ſimple, whcreby 

war. 2 Littleton 169. Af Tenant in Taille enfeotfs 
is Uncle'who enfeoffs A. with wazranty, A. re-enfeoffs the Uncle in 
Fee, wyo enfeoffs a ſtranger in Fee, and dies without Iſſue, the 
Wenvant in Taile dies, the Aulus hall not be bazred by ie wazranty of 
the Uncle, becauſ he does re. take to him as azeat an Eftate of his firff 
Feoffee to whom the wazranty was made. -£B the ſaid Feoffee bad from 
Jar Boots omega og wazranty is defeated in this iſe is, be- 
cauſe if the Wazranty Anka fozce, then the Uncle Wali wazrant it to 


And in one Cale the 1 do claime the Eſtate which Tho- 
mas Lea had, and therefoze they cannot ha be a gꝛeater advantage by the 
wazranty then he had. Nat. B. 135. If one enfeoffs another with waz- 
ranty, and the Feoffee enfcoffs ether,” and re⸗takes the Eftate in 
Fee, the wazranty is determined, and the 22 H. 6 22. b. atcozvs with 
this, becauſe he is in of another Eftate. *©- 

And the Wzitof Ezroz (Viz.) Trinit. and Michselm. 
Fe 22 Due. of the n in the Wit of Ezra did 1 , 
ich 
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Plea. 


Doferwaiif pleavbd, that the Anteitate 40 Novem the 11 
was Bound to Elizabork Francit in 1 l which was een 
voath of the Anteſtate, und that Elizabeth marryey Joha 
John and Elizabeth bjaught a ptea-of- Debt again}: the — —— 
due the Pajoz of London foz the fald 100 l. and recovered! wp default, 
and hadTrecution ot 35 1. 88. 5 4 and ſs acknowledgenfatiofaationgye. 
und did further plead, that the Aute state the 12 ads; 5 Jacob.) why ws- 
knowleds in Chancery, that he owed ta the Load C 193 and 
alter al the Ralls 3001. which Mocovery./ and 3 ques i 
amount to 600 l. Bs. 6d. 

And khat the — ito Erarritinm;hnv'tap pail of 0 
divers Devts of the Jnteſtite befoze this Awion; plene attnimifiruvit { 
omnis bona Inreftatovis'preverquint Bona ad valentiam 100 l. which 
were labile fo2 the reftvae of "Qeſaid Kecovery; aud ug 100 l. — 
of the lain 500 9 — that ate . — A 
purthaled any other guns, xc e Bs. 
$ wrt ip Fic — es * 

jos, c. a and a Debt; and that prey 
very: as I. and 1 d. . A merreoey 66d. ans c 
2 to the Ke ve ſaid hit th fl nge 
intiff as co ry ſaid, enlication; 
upon which the laid Recovery was had, was wave fon ſecurity af the —— 
* payment of 55 1. and that the late John Vennial and Elizabetl did ace 
cept the taud 55 1. 8s. 5 d. in full Catisfagion al the (aid r 
and wers content therewith, and oberes thercfoze to make a Releaſs 
te dee ſatisfaction; but te baden ag tho hiſs 
any [alert 


tut of his just Dobt, did defer to have 

to have 4'Releaſe of the reſidue of the Audgment, any 

2 td remain in fozce by trau and covin to the intent Kess, 
tft. 

The Dofenvant, as fo the reſidue of the Debt acceptanes Rejoynder. 
of the Caiv's5 | 8s. 5 d. in (atisfaction'of the bees wee 
offer of Releaſe and atknowledgment of ſatisfaction; din vemuy ni 
Law. And as to the Recognizance he ſald, that a Canditioa as an- 
nexed to it, ſcil. That if the Inteſtate, — Aſſigne, ſhould 
pay 100 I. with the increaſe thereof, to William Francis an * 


vlen he hall come to the age vf 21 years, and in the mean time tha 
imploy it to che benefit of the Infant, 1 the Will of aWilli- 


walpines 
- 


am Francis, that then the Recognizance ſhall be ve: au did avers 
that William Francis was alive, — within age, and that the ſaly 1001, — 
was not vet payd. 


Ard the the Plaintife fo this din goyn in Demttrer. 
And tothe other Plea dee in Law, and the San vis 


Joyn© ?- 
ad I conceive that as ta the firſt Demur, che JAaintiff ought to 


, Robinſon: againſt 

Matthew Frafcis. | 
IN oa mow it" (s-arknowledzen bv/tbe- Beten nt 
he hath 100 
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ſuch pltbities, which peravyenturs hall never happen 
due Devts upon a Bond 
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Debt againſt an'Adminiftratrir who pleaded 
Statutes, any further r that ſhe had nat itt icient, ec. The Plaintiff 
of the @tatutes a leſſer ſum was accepted in ſatil-· 
the other, that. { toas fag performance. of Cave, 
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Greves.:12 C 
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nants, and that none was-bzokori : and the Defendant! vemurred, and 
adjudged foz the Plaintiff; and that the general averment of payment 


ang acceptance; and that the Statute was foz perfozmance-of Cobe⸗ 
nantz, was good, becauſe the Plaintiff was a ſtranger thereto. 
And khis caſe was atgueb again ber me foz the-Plaintiff, and hy 


Crook #92 the Detendant, Saturday the 24 bf. May, Paſch; x5 Jacob at 
which dax Mountague, Doderidge, aud Haughton did agree, that foz 

the firkt matter Judgment ought ta be given faz the Plaintiff, but as 
ko the tun Mountague held tog the Deſendant, but the other two on the 
contrary. - And Doderidge and Haughton agreed that the Plea of the 
Defendant was naught, becauſe he ſaid, that a Condition was annexed 
to the Recognlzance, and did not ſay, that it was upon; condition ; and 
Mountague replpen not. Vide Com. Browning and Beeſtons Caſe., 


21 Ed. 4. 49. 28 H 6. J. 
21 71953 293 1 tra h on 38021 
. eli 2 ane 
.  Hillar. 12 Jacoh. Robinſon againſt 
| I an Action of Treſpaſs, fo2 that the Defendant tho s of May, 12 Jac. 
27" the Youſe and ſeverst Cloſes of the Plaintitk did bzoak and en⸗ 
Ter, ec. ad damnum, &. %% „„ „„ 
we” ' The Defenvant pleaved Rot gatlity.-. 10. A. , 2 %% F, 
-* The Jury ford, that the laid Tenements wers Coppbols; parcel 
of the Parmoz of Ecclesfield, grantable (time out of minde) by the 
Lord 03 his-@teward by Copy, in Fee, in Tayl, oz foz life .o2 years, at- 
tazding to the WU of: tho Tann. anvactoaving to the Catom of the 
Mannoz: And that bekvze'the-Lreſpaſs Thomas Shercliff was ſeiſed in 
"fee at the will of the Lb, accozving to the cuſtom, ec. l 
And chat the fir? of: Januacy, 14 Elizab.. by the hands of Nicolas 
Shercliff and Thomas Jepſon, two of the Cuſtomary Tenants, Gilbert 
Earl of Shrewsbury, then and vet being Lozd of the ſaid anno, out 
(ok Court, and accozding-to the Cuffom of the ſaid Panna did ſurren/ 
der to the uſe of Nicolas Stanniland and his Yeirs : which Warrender af 
the nert Court, 21 Janus. 40 Rlizab. by the hands of the ſaid N. S. and 
Thoi J. was delivered inta'the ſaivy'Court,: and thers by the homage of 
the ſaid Court was pzeſented; and by William Weſt then Steward, was 
attepted, and entered in the Rolls of the ſaid Court; and that a Copy 
of the Surrender, under the hand of the laid Wteward, was deli bored 
to th: ſaid Nicolas Stanniland, which Copy was found verbatim ; viz. 
Ad hanccuriam compertum eſt per homagwm quod Cho. S ſurſum red- 
didit ad uſum N. ft. && hæredibus ſuis; but they ſaid, that the ſaid 
N. St. was no'otherwiſe aumitteeesd. 
By fozce of which the ſaid Nicolas entered, and the 6 Decemb. 1 Jac. 
out of Court, by the hands of Thomas Jepſon and Richard Shercliff, did 
ſurrender atcozving to the cuſtom of the Pannoz, to the uſe of the ſaid 
N. St. oz life, the remainder to William Stanniland an» his Yeirs 3 
which Surrender, at the Court of the Pannoa held the 17 May, 14 Jac, 
was veliveren into Court by the hands of the ſaid Thomas Jepſon and 


* 
* 


Robert Shercliff, and was pzeſented by the homage at the ſaid Court, 

and was there accepted, and entered in the Rall by the beritk, and 

that a Copy af the ſaid Surrender, under the hand of the Steward, 

was delivered to the ſaid N. St. which Copy was lound verbatim in the 

ſaid — 2 with the fozmer ; and found that there was no other ad⸗ 
1 | | . s | $ 2d. 
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no Eſtate: 


ens non fuerit, 


erum fiat . 7 ali And befpze admit- 
8 hat bes . as ams 
I. en makes Tae and is not 
enters it, it Fg 2 

oatum, as it-is 


— 

ern | « thers be priming 
make the avmittance 2 lag firſt, chers 1 2 
thore he nim admittanta it ought to be 2 

if there be any act ta tinply the conſent of — — ons 
it be a godd admittance 2 hunt here is us ſuch thing. Foz the mat- 
ter an implyed @mittante onght to be taken and collected ont 
of cue for hinge conane i the Wer, 


The preſentment of the ſourrendar mave out of cent, by the 


Who pzeſontinent of the homage: and that is dove, 
- He ne AF the Surrender by the Steward, and the entry 


e tn the Nat 
he veltvery of a C weve the Steward to Celtny que uſe. 
And A conceive that none cf theſe daimply an admittance, 

—— — the homage can make an admittance ; foz they 


| attaal 'avmittance, and theretoze they cannot by any 
an admittance. Then here is not an ad made by 

; himſelf — to an reren faz there is nothing 
| by the Steward they are thiee: Firff, the 
— which is no admittance, foz he baing 
— the Law — Pzeſentments 
| | » Abe Entry in the Roll, 
ao? | evidence of the Lozd, and of him 

whole uſe the Surrender is made. Mhirvdly, The velivery of the 
'of the'Pzel A bo Do BNA at 
teftuy que uſe l his evidence when he was admitted. 

e things do imply the conſent oz will of the Land, 
— call be admitted, oz that he ſhall have the Land 


Surrender ; W any ad 


{hq at al aun party, the aut of tit party unt en be luch;'as des necel. 
arily ſuch a thing to be tmplyed bythe Law, and that to be ſo necel(a- 
ry-asthezac of the party cannot be, unleſs the Act to be implyed be alſo 
done. 14 H. 7. If Tenant tos life does ſurreũder to the Gꝛintes of 
. the Reverſion, this/is firÞ-an Attozument impipen by the Law, foz 
otherwiſe. tha ſur render can take nd effet:” And 5 Rep. fol. 19. Af 
a Parſon makes a Leaſe: h years tu the Patron wh grants o ter the 
Leaſe, : this does imply a confirmation ot the Leaſe, foz otherwiſe the 
Giant of the Patron call be aoptend. And ſo in our Cale; it: the 
ſecond Surrender had been made fo the 202d in Court, 4 vo agree 
that it ſhall, bo an impixed admittance. af Ceſtuy que uſe upon the firtt 
Surrender. But when the ac of the party map be without any ſutch 
implication, and the matter to be implyed reffs indifferent, then it is 


uite contrary. e e „8. Fems lole grants a Rever- | 
fon, to which a Kent is intide and Fo Ke . whom 
the Tenant pays the Rent, this is no Aftoznaient , foz it is invifferent 
whether: he pays this to the Gzanter as Gzanteez or tuxiabt at di 
Mike. Vide 13 Blizab. Dyer 302. . 
Then in our Gafs, The accepfion of the Surrender, the Entry in 


the Roll, aud the delivery of the Copy of the pꝛeſentment are things 
indifferent, and are not ſuch ads as neceſſarily imply any/admittaites, 


fog all of them may be done although no admittance” | 
46 Ed: 3. A wap — ary — Tal, ren⸗ 
de Rent, the Dean and C r did xeleaſe p „Neuf, 
2 i ft, l — — 
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after the death af my at 1 
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6 l. 10s. yearly to be given to the 


| barif fog: four ware, who entered; npon'whom the K es did enter, 
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_ an Kjefhwent wpon a Leaſe nave by Henry Feger the 26 Octob. 
of King James, of a of ft. Mary Ab- 
15 ob.) a1 orkas ESI from Michaelm, 


and if Pargaret, 


rar eee, © f and his Heirs, then they to enjoy the three Hou - 
——— 


ve: and the three Houſes then I EDI 
— — ittindury a unto 
Wardens;of che Bazchelors C 1 ; 
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* Roger Wireidbar u, wiehut te, "00 the Kelp (s 
to Jin; w. 


The 13 of cop, 13 Jacob; "emer hw Wits 
dn Savay and Mete . 
bruary, 13 J %huα Wen Hwang Jackſon in 
r vid nfeoft# Richard 
third of 3 13 Jacob. did make the Leaſe to 


cons 
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Webb: a6 
Herring! 


2 the Lune ta the hung, npon whom! tho Daſervant d 


._ Anp-pzaved the Dpinion at the Court, ct '- 

And I conceive Juden iven üben eee 
| to K that hath been made , ſeil. What 
J irtingbury ſhall take (if they tall fake any 
yo A aaa I e. 2 
and 
a charge injſen pn ape hem fethe e. 10s. ko the 
ha be continuance in reſpec of 


is to. 
fo whom it (tis 39a — _— And allo , 
. ng. nd a 5 — 


And to p20 — linited by inet inns fo 
Francis an 155 — ——.— intent by the Dovbiloz, that the 
wo2d(Heirs) hall be reſtrained to the Yeirs of his body, unloſſe by rea fon 
of the limitation of the Remainders afterwards, which cannot be (as 
hath been ſaid) if Francis had a Fes. But as fo this IT 

the ſame reaſon may be-gtvem,. when a man deviſethd Land fv 1 
Peires, and it he die without Yeire; that it hall — B. and his 
Heires: in which caſe if he De diſe tu A. all be reſtrained to an ate 


in Tatie, the Kemainder to he is good, but no ſuch intent can be colle- = 


ed againſt erp:eſſe wozns, and therefoze'the Kemainder is utterly void, 
as in 19H.$. 8. B. where the Rule is given; that when the intent of the 
Teftatoz does not agzee N his iutent call de void, and this 
is a certain Rule. And Weſt. 2. cap. whore it is pzovided, — vo- 
luntas donatoris obſervetur, vet it onghtutwates to ages with the Rutes 
of Law, as is pꝛo ved by the 8. Aſſiſe 33. obere was a Gift in — 
two, and if uns dies, that the dur di doꝛ ſhall have ati to him and — 
of his body, nom doth the Law ſay that they hade ſeverall Anher iti 
but the mill of the Done was, that tho ur bi voz Moulo have all, which 
being * — to the Rule of Law, was avjnvged to be # bold Clanſe, 
35 H. 8.6. Eſtates 75. Edate given to the haodauv and wife 5 48 
tives, the Nemainder to the heires of their bodies is an Elfute-tatte 
ented, n the erpzefſe- will ot the Donop, e ant 
Cate fey. lite and of Inheritance cannot boviſtinc-in-oneany theſame 
perſan without a mean Sftate in another. Sothat in Wills, if the in⸗ 
tent be again Law, ther are vais: the intent — 84 
guous and net to be toileded ont df the ends of the U i 
And in our Caſe 2 _ ft —_— ate, make the Sxates of 
Francis an © fate Cale 3: d 
to K fon lite, ner fo R. at 
his wife, and after weir deaths to. their Chilvzen, he then dad 
Chilmnen, the De viſen dies, and A. dies; and B: vies without Iffas, an 
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\ Maſon 2gainſt 
: Manning. 


— — 
eirs u, 
pis bovp, wherefuze Andgment was entrod ue ſupra, . 


Nich. 14 Jac-Maſon againſt Manning. 


12 10 5 an a Leaſe mae Joh 5 Ohriſttopher 
1 14 Jac Houſes, foztp 

acres of Land, — ol Pe adap; — x of — in d. Needs, Ha- 

bendum from the Annunciation laſt paſt, foz thzee pears: The Eje&- 

e 

The Deſendant as to! y ham Par pL N and 


as to the refivne he ſald, that! 

Ez eceof th EY 
mind e par N 938 ——_— 
and thirtieth year of her Kat atents , ſhewed 
8585 r wet ** neue == ſaid Tenaments to Robes 


| of the 2 e Reverſiq 
to Edward Bet foz — 1 by NnTonn EE the 
Reverſion to the Ring: unde non intendit quod curia (domino Rege 
inconſulto) ulterius procedere vellet aut debeat; enn ayd of 
the King, and did aver the life of Edward Ber. 
And 4 conceive that avd is not gzautable in this caſe. 
x. Becauſe that it is but an Aion of; Wreſpaſs : 4 H. 6. 10. Ce⸗ 
nant foz life of a Leaſe from the King Wall not have aydof the King, 
foz that no Freeholdis to be-recoveren, and he is able to plead to to all 
1 in a Treſpaſs. 

The Defendant ſhall not have ap of the Bing, — be 4s 
his immediate Tenant, but he may pay in ayd of Edward Bet his 
' Refſoz. and he of the King. 1 H. 4. 18. In a Scire faciss to executs a 
Sins. Tenant ſaid; (hat the and was given to him e lie, th 
remainder to N. in Tail, the remainder to W. in fee, who was attaint 
of Treaſon, whereby his remainder. came to the King, and he pzayed 
ayd, cc. And the Court (aid, that he onght to pzay ayd of N. ànd he 
of the King i and after be ſaid that W. was alſo attaint of Treaſon, 
whereby. he had ayd of the Ring. 33 H. 6. 29. In a Treſpaſs,-where 
— Defenyant juſkified as Bailp of a-Yunyzed to diſtrain — 

ments, and pꝛaped axd ot the Ring, and by Priſot, he could not have 
it, ta the is the immediate Officer to the Ring: and to this 
agzees 11 Hl. 6. 39. where (ach juſtification was faz taking of Toll: 
and 9 H. 6. 26. In a Replevin, the Defendant made Conuſance as 
Bailp of I. who heldof the King foz life, and pzayed aydof the King? 
and adjudged he ſhould not have it, foz there is no pzivity betwixt the 
King and him, mn and 28 Hl. 64.23, "gal 


a: 


Lightfoot agairilt 2 
Lerret, &c. 


wall not ha r the Dingand Auen upbt the Ring and bis Te- 
namt ſoz life, dut firſt of the Queen 92 Tonant foz lite, and they ol 
the King; and a man wall not have avd of the ing, but where he is 
Bailp 03 Nan Mi — to the King. 


de Defenvant was gufed of ig by Judg- 


„Lig ibsdt againRt Le Lerrer 
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15. an | Adion of 5 ae 29 e Noremb: 
13 Jacob. two Veifer#of: ye Ws 
Sprodburgh, vid vid take, chaſe, arid . 
C 
William 22. . 


Fhat the 14 3 Tec: 92 ng tas Dat: 
field 2 . Ly [ ae & 15 


1  befn 


was uſed: to — a 
atdzeſaid, 4 — pos Koh 66, 
. Deed en⸗ 
ald Toll to 
5 eis 


— . befoze th Tupel was polleſt as well of the 
—— of thirty nine others, and khet the ſaid Plaintiff at the 
— did dzive 4 ſaid Cattel by the ſaid Willow · Bridg and 
— 7 pon the ſaid William Lerret did demand of the 
Sant foz Toll * the ſaid fourty Cattel, which the Plaintiff 
— Ada bin di — th lag ere by bills tpthe he yy yy 
d take a er by viſtreſs fozthe laid 12 

And pꝛavrd avd of the ing, ec 
Tye Plaintiff replyed, that the ſaid Willow: Bridg and &@t. Mary» 
Bridg were common Bzidges foz paſſago foz all the Kings Subjects of 
the City of York, and other Cities and Towns in the Nozthparts to 
— and from thence to London, and fo the Cities and Towns 
ſouth parts, at their pleaſure with Carts, ec. and that neither 
ing of the Letters Patents, noz at any time befoze,any Toll 


xt the 


—— oz received foz any paſſages over the Bꝛidges afpꝛeſalb. 
: Whereupon the Defendants demnrred in La, and the Plaintiffs 


joyned 
And J conceive that Judgment ought to be given foz the Pian, 
'The Gzant'is of Toll foz Cattel paſſing and repaſſing upon the 
' River of Dun by the ſaiv Bzidges, and it is not alledged that the Cattel 
did paſs over the ſaid River. It 


— 8 — , 
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Sanders. 


It is alledged that the two hedges are within the Pannoz, but it is 
nat aledged that they are parcel of the Pannoꝛz; ſo that it mat be up⸗ 
on the Tann af a- Freeholder,-and-if;ſo, the King cannot grant the 

ocerfainty is granted, but one iy to take and receive, &c.- and it 
is not-aUedged that at any Bridges any Toll was taken but onely at 
Burrowbridg. ; 


— No Pope is alledged in which Burrow-Bridg is. ; 


Paſch. 14 Jacob. Parker againſt Sanders. 
ECL EI $1315, 71158 „ % HS TEN 4 


tute, cc. 9 0 Ani ve 
| Defendant pleaded Not guilty; : : -.. * A 
And the Jury foz the fifty acres of Land did finde the converſion after 


the 17 of November, 1 Elizab. and befoze the 24 of October, the 39 


of. Elizabeth, and that they were uſed in tillage fo twelve years toge⸗ 
ther befoze the ſaid con verſion, and that they were not reſtoꝛed fo til⸗ 


lage befoze the firſt of May, 1599. noz eber fince ; and that the De. 


fenvant the 26 Martii, 13 Jacob. was oceupier of the (aid fifty acres 
from that time unto the 27 Marti, 14 Jacob. continuing his occupation 
thereof, and was not occupter thereof -befoze the 26 Martii, 13 of King 
James : And that the Defenvdant,: noz-any- other, befoze the 27 Martii, 
14 Jacob; reſtozed 93 1ayd the ſaid fifty acres to tillage, but continued 

them in Paſture during the ſaid time: And pꝛayed the advice of the 


And A conceive that Judgment ought to be given fo2 the King and 


the Infozmer foz-50 l. (viz.) twenty ſhillings fon everyone of the ſaid. 


Ann to this purpoſe the Sfatufe hath two clauſes, the firff is a com- 
mandment, and this doth conſiſt of two parts: 1. That all Land 
converted from tillage to paſture ſince the 7 of Novemb. and befoze the 
24 of ORob. 39 Eliz. being befoze uſed in tillage foa twelve years to- 
gether, chall be reftozed fo tillage a 1599- lo as the whole _ 
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= ne Numan, Tot Eater, 02 
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Lightfoot againſt 
Letter, &c. 8 


and their Executozs Mall perfoam ſuch explanation and conſtruction 
thereot, as the ſaid thzee Arbitratozs ſhould make in wziting under 
thetr hands concerning the ſame. And that the Plaintiff ſhall pay to 
George Write foz dzawing and ingroſing the ſaid Arbitrement 6 5.8 d. 
which Agzeement the ſaid thzee Arbitratozs chall deliver to the pars 
ties the ſame day. N | 4 
And although the Plaintiff did per fozm all, vet the Defendant did 
not pay the 10 l. the 16 of June next. : 
red in Law, and the Plaintiff 


And . the 1 1 
joyned, and Judgment given foz aintiff ; enpon t 
fendant bꝛonght this Wait of E2roz. e 


And alligned the ſirſt Ezroz, becauſe the ſubmiCion was to four, and 1 Error: 


the Arbitrement was by thzee onelx. 

But all the Juſtices and Barons did hold, that the Agreement was 
well made notwithſtanding; foz it ſhall be taken now to be a ſabmiCion 
to four, oz any thzee of them: and ſo was it agreed in the Kings Bench, 
where this point hath been argued at the Bar oftentimes. 


. 


The ſecond was, that the Arbitratozs did not make any Award foz 2 Error. 


the Bond of 12 l. in which the ſaid Plaintiff and St. Perryn were bound 
to the now Defennant, upon condition fo pay 6 l. at certain days: and 
the ſubmiCſion is conditional, ſc. That the Award be made of all things, 
tt. and therefoze they ought to ha ve determined theſe matters. Foz it 
may be that this was the pꝛincipal canſe why the Plaintif viv ſubmit 
himſelf to the Award, ſc. to be diſcharged of this Bond, which perhaps 
was fozkeited foz not perfozming the condition, with the penalty where- 
. of he ſhall be now charged. And although the Bond was made by the 
Plaintiff and another, vet was it a cauſe of action depending between 
the Plaintiff and Defendant, foz ſhe may ſue him. 2 R.3.18.b. Af ties 
men and another do refer themſelves ts an Arbitrement of all demands 
between them, the Arbitratozs may make an 3ward.of all matters 
which the thzee had againff the other joyntly, and of each matter which 
every one of the thzee hath againft the fourth, and may award that eve- 
ry one of the thzee ſhall pay mony to the fourth. Vide Comment. 389. 
Chapmans Cale. | 

21 H:7.296. In debt by a woman as Executrix, the Defenvant ſaid, 
that I. S. her husband and the Defendant did refer themſelves to Arbitra⸗ 


ment, who made an agreement, and the husband dyed, and the Court 


held, that the debt of the woman as Erecutrix was extinct by this Ars 
bitrement. h 

The clanſe, that the now Defendant ſhould acquit the Plaiatiff of 

all Debts wherein he was bound with the Defendant to Dingley,&c. 
is infufficient, becauſe there is no Chaiſfian name. , 

The beach is aſſigned, foz that the Defendant did not pay the 10 l. 
upon the ſixth day of June, whereas the Award was, that it ſhould be payd 
upon oz befoze the 16 day of June. But all dis agree, that this was well 
aſſigned, becauſe that when it is alledged, that it was not payd upon 
the 16 day, it was not payd befoze the dap. : 

The Arbitratozs have awarded, that the parties hall ſtand to their 
Award foz tonſtrumion of the Arbitrement, and of all things in the A. 
ward, and of all matters concerning them foz the future, which is not in 
their power, foz all the Award ought to be made befoze the taft of May. 

They award 68. 8d. to be payd by Audrey to George Write, fog ins 
groſſing of the Award, which is not within the ſabmilſion : 1. Becauſe 
Write is a ſtranger: 2. Becanſe it is a thing agreed on after the fub- 
miſſion, O 2 ; And 


"Perry againſt —. 
Barry: 


43 | —— — — Gat 
e ſecondclauſe voth contain the foxfeiture, ( viz.) That if any | 
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Rot, 366 Michaelm. ia Jacob. Perryn 2th Audrey! Barry. 
rn Wiitof E2rdz toreverſe a Jndgment given inthe Kings Beach 


"fog the laid Audrey agnin® the Calo erryn, Debt apen x Bond of 
ro |. mare 28 'of April, 5 Jacob. In whlth Acton the ſald Perryn 
by Dd if it the l Hand, and of . — 


Defendant John 5 — Adminiftrators, 
m tl © Award c of f Thamas Clien. Roger Gloder, Robert 
d Them bozn, Arbitrators as well for the ſaid Perryn 

elected 80 Arbitrace of, for, and upon all and 


Mäander of A and cauſes of Actions, Gull — 
Dei, Duca 8c. eee which between 
parties at buy time, until the date of the Obligation, date been 
depending: ſo that the fame ye 6f the faid 


— he 15 
on bound te 


gs arts, and all * Agions. and cauſes at Action 
be them, 1 in the Ar⸗ 
wks . — hos merge — — 
ties,foz 6 abotit "inp wid, keritence, i thing in the denen of of 
aſtoncing te ba. oy thin contaſnes fhureid, that the 
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and their Executoꝛzs Mall perfoam ſuch explanation and conftracion 
' thereof, as the ſaid thzee Arbitratozs ſhould make in writing under 
their hands concerning the ſame. And that the Plaintiff ſhall pay tu 
George Write foz dzawing end ingrofſing the ſaid Arbitrement 6 5.8 d. 
which Agzeement the ſaid thzee Arbitratozs ſhall deliver to the par⸗ 
ties the ſame day. | 

And although the Plaintiff did perfozm all, vet the Defendant did 
not pay the 10 l. the 16 of June next. | 

And heren pon the Defendant demurred in Law, and the Plaintiff 
joyned, and Judgment given foz the Plaintiff ; wheren pon the De⸗ 
fendant bꝛonght this WM zit of Ezroz.. - 


And aCigned the firſt Ezroz, becauſe the ſubmiſſion was to four, and 1 Error. 


the Arbitrement was by thꝛee onelx. | | 

But all the Juſtices and Barons did hold, that the Agreement was 
well made notwithſtanding ; foz it ſhall be taken now to be a ſabmiCion 
to four, oz any thzee of them: and ſo was it agreed in the Kings Bench, 
where this point hath been argued at the Bar offentimes. 


The ſecond was, that the Arbitratozs did not make any Award foz 2 Error. 


the Bond of 12 l. in which the ſaid en and St. Perryn were bound 
to the now Defendant, upon condition to pay 61. at certain days: and 
the ſubmiCion is conditional, ſc. That the Award be made of all things, 
xc. and therefoze they-onght to have determined theſe matters. Foz it 
may be that this was the pzincipal canſe why the Plaintiff did ſubmit 


himſelf to the Award, ſc. to be diſcharged of this Bond, which perhaps 


was fozfeited foz not perfozming the condition, with the penalty where- 
of he ſhall be now charged. And although the Bond was made by the 
Plaintiff and another, vet was it a cauſe of action depending between 
the Plaintiff and Defendant, fo ſhe may ſue him. 2 R.3.18.b. Af thzeg 
men and another do refer themſelves ts an Arbitrement of all demands 
between them, the Arbitratozs may make an award of all matters 
which the thꝛee had againtf the other joyntly, and of each matter which 
every one of the thꝛee hath again the fourth, and may award that eve⸗ 
ry one of the thꝛee ſhall pay mony to the fourth. Vide Comment. 389. 
Chapmans Caſe. | x 

21 H.7.296. In debt by a woman as Executrix, the Defendant ſaid, 
that I. S. her husband and the Defendant did refer themſelves to Arbitra⸗ 
ment, who made an agreement, and the husband dyed, and the Court 
held, that the debt of the woman as Executrix was extina by this Ar⸗ 
bitrement. 

The clauſe, that the now Defendant ſhould acquit the Plaiatif# of 
all Debts wherein he was bound with the Defendant to Dingley, xc. 
is inſufficient, becauſs there is no Chꝛiſtian name. 

The bzeach is aſſigned, foz that the Defendant did not pay the 10 J. 
upon the ſixth day of June, whereas the Award was, that it ſhould be payd 
upon 02 befoze the 16 day of June. But all did agree, that this was well 


aſſigned, becauſe that when it is alledged, that it was not payd upon - 


the 16 dap, it was not payd befoze the day. 

The Arbitratozs have awarded, that the parties hall ffand to their 
Award fo.coaftrudtion of the Arbitrement, and of all things in the A- 
ward, and of all matfers concerning them foz the future, which is not in 
their power, foz all the Award ought to be made befoze the taft of May. 

They award 6s. 8d. to be pard by Audrey to George Write, fog in- 
groTing of the Award, which is not within the ſabmiCion : 1. Becauſe 


Write is a ſtranger: 2. Becauſe it - a thing agreed on after the fub⸗ 
4 


miſſion, And 
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Judgment. 


And Hill. 14 Jag. The Judgment was affirmed, and they agzeed the 
laſt agzeement ta be void, but that was not materiall, foz the Award 
was void anly-fp2 that, and good foz the reſidue. 


Hillar. 13 Jacob. Mande againſt French. 


; IE an Action dl Debt foz fozty pounds upon the Statute of 2 Edw. 6. 


Foz that the Plaintiff is and was faz two years paſt Recoz of Bifeild, 
and the Defendarit the firſt of October, 12 Jacob. was Dccupier of 
eighteen acres ot Land, and thirty of Paſture in Bifeild afozeſaid, and 


did continue the occupation thereof faz a veare after, and the firft of 
Septemb. the 13 Jacob. did mow and reap the Pay growing upon the 


capow, and the Gzain (viz.) Barley, Wheat, Peaſe, Beans, and 
Dates growing upon the Land, and the ſame dap did take and carry 

| 15 away Without ſetting out the Tithes, 82 agreeing with the Plain⸗ 
tiff fo; them, and did aver the value ö the Tithes to be thirteen 


pounds, fix 1 2 eight: pence. 


' The Defendant pleaded Non debet. . 
The Jury found that King Henry the eighth, was ſeiſed in Fee of the 
Apvowſan of Bifcild, and the five and twentieth of April; 34 H. 8. the 
Bing granted the ſame to Hir Edward Knightly, and Urſula his wife, 
any to the Yeirs Males of the body of Sir Edmund, the remainder to 
Valentine Knightley his bzother, and the heires malcs of his body, the 
Remainder to the right heires of Bir Richard Knightley then deat, Fa- 
ther of the ſaid Dir Edmund. | | 
A ir Edmund vied ſeiſed without JCue, ” 
Urſula did ſurrender to Valentine, and the fifth of September 4, & 5 
Phil. & Mar. Valentine did give and grant the Advaſon to Sir John 
Spencer, and others, and their heires, to the uſe of himſelf foz the life 
r Ucfula, and after the deceaſs of which of them ſhould firft die, to the 
uſe of Richard Knightley his Don, and Mary his wife, and the heires 
males of the body of Richard, the Remainder to the right heires of Sir 
Rickard Father of Valentine. | 
That the twentieth of Febr. 6 Eliz. William Briggs Redoz of Bifeild, 
by Inventare did let the Rectozy to the ſaid Richard Knightley, haben- 
dum from the next Annunciation foz ſixty one yeares , rendzing 28. 
ous Rent. And that the twenty fourth of Febr. 6 Eliz. Valentine 
ightley did confirm the Leaſe : and the laft dap of February in the 
ſame year, the Biſhop of Peterborow being c2dinary din confirm it. 
That the thirtieth of July, in the ſame year, Richard Knightley did 
grant theLeaſe to Edward Knightley his ſecond Don, and afterwards 
recovered the pzofits, to the uſe of Edward being within age. 
That the eighth of May, 8 Eliz. Valentine died ſeiſed of the Advow- 
fon, having Iſſue the ſaid Richard his eldeſt Son. 
William Briggs did recover the Rent dur ing his life and dies, where- 
by Richard Knightley does pꝛeſent William Reynolds who was admitted, 
inftituted, and induced, Reynolds did reſigne, whereupon Richard 
Knightley did pzeſent Richard Burdſale, who was admitted, &c. and 
Burdſale did reſigne, wherefoze Richard Knightley did pzeſent Simon 
Rogers who was admitted, &c. 
And they faund that all theſe perſons did accept the Rent. 
And that the firſt ofSeptemb. 21 Eliz. Richard Knightley did take the 
pofits to the uſe of Edward; and did de viſe the Regozy to * — 
8 - arſon 


* 
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Parſon foz fozty years, it he hould be ſo long Parſon there. 

That the thirteenth of Novemb. 27 Eliz. Sir Richard Knightley did 
grant the Advowſon to Valentine his Don in Fee. 

That the 34 of Eliz, A Fine was levied between Bartholomew Tate 
and Henry Yelverton Eſquires, Plaintiffs, and Valentine Knightley 
Eſquire, Defozceatoz of the ſaid Advowſon, Sur conuſans de droit come 
ceo, with TU arranty to the uſe of the Conuſees and their heirs. 

Rogers didreſigne, whereupon the ſaid Valentine did pzeſent Jonas 
Challoner, who afterwards died, and the Dzdinary did pzeſent the 
Plaintif-by Laps, who vid accept the Rent fog divers veats. 

And they found the carrying away of the Tithes, and to the value of 
ten pounds. 


And pꝛaped the opinion of the Court upon the whole matter, whe» 


ther the Defendant owed the thirty pound to the Plaintiff, oz not. 
| Upon which Uerdic, the caſe is this. 

Valentine Knightley ſeiſed of an Advowſon in Taile to him and the 
Peirs males of his body, the Remainder to the right Yeirs of Sir Ri- 
chard Knightley his Father then d sad, the 4, & 5 of Philip and Mary, did 
give and grant the Advowſon in Fer to the nſe of himſelf foz the life of 
Urſula Knightley, the Remainder to Richard his Son and Mary his 
wife, and the heirs males of the body of Richard, the Remainder to the 
right heirs of the ſaid Stir Richard the Father. The twentieth of Febru- 
ary, 6 Eliz. William Briggs the Jacumbent does make a Leaſe of the 
Rectozy by Indenture, to Richard the Don foz ſixty one years, from the 
Annunctation next,8c. rendzing twenty eight pounds Rent. 

And the twenty fourth of Febr. 6 Eliz. Valentine Knightley does cons 
— the ee ; and the laſt of February in the ſame year, the Ordinary 
con ms t. , q 

The thirtieth of July in the ſame year, Richard the Leſſee gzants 
the Term to Edward Knightley his ſecond Don within age, and takes 
the pꝛoũts to his uſe. And the 8. of Eliz. Valentine dies, Richard being 
his eldeſt Hon: William Briggs dies, whereby Sir Richard does pꝛe⸗ 
ſent William Reynolds who was admitted, 8&c, And he did reſigne, 
whereby Sir Richard did pꝛeſent Burdſale, &c. who did reſigne, &c. 
whereby he pzeſented Rogers, and ali theſe perfons did receive the 
Rent. And the 21 Eliz. Sir f Richard did make a Leaſe of the Rectozy to 
Rogers the Parſon foz foaty yeares, if he ſhall be there Parſon ſo long. 
27 Eliz. Sir Richard gꝛants the Avvawſon to Valentine his on in fee: 
and 34 Eliz. A Fine was levied of the Avvowſon between Bartholomew 
Tate, and Henry Yelvercon Plaintiffs, and Valentine Knightley Dss 
foceatoz, to the uſe of the Conuſees and their hetrs ; Rogers did re- 
ſigne, whereby the ſaid Valentine did pzeſent John Challoner, &c. who 
died, and the Dzvinary collated the Plaintiff by Laps, who foz many 
pears accepted the Rent, and the Defendant did fake and carry the 
Tithes to the value of ten pounds. | = | 

And whether this Leaſe be good to bind the Plaiatiff, oz not, is the 
que tion, and J concetve it is not 23 | 

And foz the arguing of this Caſe J will conſiver theſe thꝛee things. 


The Ualivity of the Leaſe without any confirmation. a 

Af here be any confirmation of this Leaſe, and if it continues in fozce 
againſt the now Plaintiff. | 

Admitting here be not any ſufficient confirmation of it ſelf, if the 
Fine levied by Valentine Knightley hath given any fozce and ffrength 
to it. 


And 


. 


I. 
II. 
IT, 
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And as to the firſt IJ conceive without any donbt that this Leaſe 
without any confirmation is determined by the death of the perſon who 
made it, and is ſo determined as no acceptance of;Rent by the Succeſ, 
ſoz can make it good, and thercfoze the difference is between a Leaſe 
fo2 life, and a Leaſe foz years made by a perſon rendzing Rent, foz the 
Leaſe foz life is only voidable, and not void by the death of the Lefſoz, 
ſo that if the Þucceſſo2 does accept the Rent and Fealty, he ſhall bs 
bound foz his time, as in 11 Ed. 3. and 8 H. 5. 10. aud 2 H. 4.2. Che 
SucceCc2 ſhall maintain an Action of Maſte againſt ſuch Leſſee foz 
life, but a Leaſe foz years is meerly determined by the death of the Leſ- 
ſoz, 38 H.8. 6. Leaſes 18. and 24 H.8.6. There a diverſity is taken and 
agzeed between a Leaſe foz life made by a Parſon in which caſe the ac/ 
coptance of the Rent oz fealty by the DucceCoz ſhall make it good, foz 


his time, and a Leaſe foz years which is meerly determined by the 


death of the Lefſoz, ſo that no acceptance of the Rent oz fealty can mak e 
it good, and therefoze the acceptance of the Nent in our caſe, which is 
found to be made by the Leſſoz himſelf, and all the ſacceeding perſons, 
anv_alſo by the Rule of theſe Books, is nothing to the parpoſe, and 
therefoze J ſhall ſpeak no moze of that, Vide 2 Ed.6.33.Dyer 239. 
And as to the ſecond Point, fc. Jf here be any ſafficient conũrma⸗ 
tion of the Leaſe againſt the Plaintiff, oz not; The Defendant hath 
endeavoured to have many things fo be found by the Jury to make a 
confirmation. . The expzeſſe confirmation by Valentine Knightley 
the Father of Sir Richard. 2. The Gzant of the Leaſe by bir Richard 


to Edward Knightley his Son. 3. The taking of the Pꝛoſits by @ir Ri- 


chard, to the uſe of his Son. being within age. 4. The Leaſe made by 
Sir Richard, the 21, of Eliz. to — the Ancumbent: foz J cannot 
conceive foz what cauſe any of thele things are found, unleſſe it bo to 
opperate as to a confirmation. 

And as to the firft, third, and fourth, J do conceive, that they no3 
none of them can make this Leaſe good, foz by the ftrff it is found that 
Valentine at the making of his confirmation had but an Eſtate foz life of 
Urſula Knightley, the which is meerly determined by the death of Va- 
lentine, and although Urſula be not found dead, vet is not that matert- 
all, foz this Advowſon being a thing that lies only in Gzant and not in 
Law, cannot go to any Occapant. And therefoze the death of Valen- 
tine hath determined this as fally, as if Urſula had been dead. And 
therefoze the diverſity is when a rent oz other thing which lies in gzant 
is gzanted to one and his heirs foz the life of another, and the Gzantee 
dies; J agzee that the heir by ſpeciall limitation ſhall have this: as 
Littleton 169. 19 Ed.3. Account 56. hut no Eſtranger can have it, and 
the reaſon is, becauſe that the ſole means that the Law doth give to one 
to gain an Eſtate of Dccupancy ts by Entry, bat no Entry can be in an 
Advowſon, Rent. oz any other thing that lies ia Gzant, and therefoze 
here can be no Dccupancy, 26. Aſſiſe 38. and 12 H.7.16. Af he in Re- 
verſion doth enter after the Dccupant, and bzings an Acjon againſt 
him, the Occupant ought to plead the Leaſe foz Ceftuy que uſe, whoſe 
Eſtate he hath, but foz a Rent oz an Eſtate that lies in Gzant, none 
can plead a que Eſtate, but onght to entitle himſelf by the Gzant, and 
that cannot any one do in this Caſe. And as to the third matter of con- 
firmation, which is the taking of the Pzofits by Sir Richard Knight- 
ley, this cannot be any confirmation of the Leaſe, foz although the aſ- 
ſent of the Patron be ſufficient, yet it ought to be by Deed, otherwiſe 
it cannot be good. And as to the fourth, which is the Leaſe made by 

Sir 


* 


Mande again 


French 1 


95 


Sir Richard by Roger che In nt at." tte not any eee 
1. Betauſo this Leaſe does not t Veaſe made by Briggs, but 
is an auſdlute and oꝛiginall Weaſe gd a Sir Richard himſelf as Dw, 
ner of the Reftozy. 2. that atthe of this, Sir Richard 
had vad nothing in ys Rectozp, foz he 2 gzantfed all his term befoze to Ed- 
_ — — eee dis Leaſe to Rogers is void, nnleſſe it be 


e ſecond m atter of ebnfirmation, ſc. whether the Gꝛant 
of the Wer d fo! geen ley, I will not agzee to 
it at all, bn odges caſe, that this is a 
2 00 make it. | this confir- 


e Tenant tin Dower of the 
2 the Tenant in Dower, 
Leaſe foz 814 years, 
enant in Tatle, Ap gh afs 


bat if was ze 85 x rhe Chan n. 
e an 
be Leaſe thou 90 8 abe the In 


Fuer to the Elks of the Pitron, the Slat 
eee corn - 0 _ bis 83 

ich does imply a confirmation 0 con 
Bd as oth, . Tv cio belly Tehabt in Ll 
bbowſon to one in 


of the A 
b bn e Nite 87 the Remainder to 


fee to the ule of 1 
the uſe of Sir Richard, being his due in a and 3 it fol- 


being 
lows that Sir Richard had an Avvowſon in R r MF. Fee-tatle, 
depending on an Effate foz anothers tife, but was determina⸗ 
ble upon the death of Valentine the Tenant in Tal. 

But objection was made in the 1 ag Ws, that this fy Object. 


5 bowſon being found to de 1. — ne, utended 
6 paſfe by Livery ( foz it was ſald hats att Avvowſon wy paſte wy Lb 
very) dad 8 here is a viſcontinuance. 
But A veny firft that an Avvowſon can pale by Livery; but abmit⸗ Anſwer; 
ting it would, pet ſecondly, Shall it not be taken by this Uerdic to 
paſſe d. Arid as to the firſt, J mnff 1 2 that there are foine ſud⸗ 
dain rh in your Book, that an Adbowſon may paſſe by Livery, 
as 43 Ed. 3. 5 11 H. 6.4. and 20 Ed. 4. & 5. pet ate there many Ay 
thozittes againſt it, and ſo is the true reaſon ok the Law. 18 Ed. ;. 
«pr It was never heard that one couly enter into art Advowſon "hires 
foze no Livery tan be niave ; and 11 H. 4 3.6, An Avtowſon in gzolle 
cannot paſſe without Deed, 9 Ed. 4. 47˙ a. Due cannot th Proxi- 


mam.advocarfonem without Deed, Dyer 323. Adticwſon of the Mica 
rivge of D. voth paſſe by the Gꝛant of all Hereditaments in D.a h it 
ies not in Livery; noz is viſible, and Coke 9. Rep. 96. An — 
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is nat manuall, but is ne incorporats.; and ſo Littleton 3. of 
| things which do not lre in manuall e poſſeſſion, as an Ad- 


vowlon, he {hall not plead as in his Demeſne as of tes, but as of 
fee : and ſo Littleton 139. Af A in Taile gzants the Avvowſon 
Ae ee Vorants that: e can; hls dank 
"And the reaſon is appare e not ng can by Li- 
very, dat that whereof polſeCion may be taken by the Feotffoz 0z Donoz, 
VCC 
a t L * 
daa although a Rover flon | No bible as — 2 —.— 
tens which the Gzantee | 1 —. the Stake determined is ma- 
nuall, and vet I conceive wil dely Hot ach a Reverſion ſo 
long as it continues a Ne ber fan ay pſ Livery. 
If it be admitted that an Ad cn may pi ey Livery vet it wall 
be intended by this Uerdic that it doth not paſle,becauſe it is found that 
8 there is no daubt but it max paſſe 
ge h n being found, Wi ve⸗ 
ry. 11 5 fozit ſhall not be intended to be a diſcontinu⸗ 
whereby Tenant in Caile hall do wong, when the Ad vow⸗ 
n way well paCe by Deed which is no wong. And therefoze I con- 
coins, that notwithſtanding this objection that here is no diſcontinnance 
but only a gꝛant ot an Advowſon, which is determinable by the death 
of the Tenant in Taile who made it, from whence it follows, that 
ir Richard at the time of his g2ant of the Leaſe, had only. a Remain 
der in fee in the Apvowſon determinable on the death of Valentine his 
FFF 
ue any con 
8 that time, 16 Ed. 3. 2. Confirmation 22. It the Mon confirmes 
Eftate of the Wiſſeiſoz in the like ot his 8 and d the Father 
bes: the ſoon well not be barred by his co without Wars 


13 Ed. 1. Confirination 19. It one doth quit Claime foz him and his 
15 all his Right befoze that his Right doth ha ppen. . claim 
nothing, and ſo is Littleton 166. Releaſes, and the reaſon of theſe 
Taſes is upon the Rule of the Common Law, which is, that one can- 
nat gꝛant 02 charge that wich one hath not. 
- By which it plainly appears that this rae rr Confirmation made by 
Hir Richard, does make the Leaſe good only foz ſo long time, as he bath 
Eſtate in the Ayvowſon, which is determinable by the death of Valen- 


Ane. e it is a certain Rule, that 


all Gzants and Charges. made by vt in taile are determined with 
dis lite: and ſo is Littleton, Diſcontinuance 139. If Tenant in taile 
of an Advowſon o2 Common does g2zant this in fee, it is no Diſconti- 
Muance, foz the Gzantee hath no Eſtate but fo: life of the. Tenant in 


| taile who made th⸗ Gant, 22H. 3. Diſcontinuance 32. If a Rent be 


g2anted to husband and wife in fee, and the husband gzants this in fee 
and dies, vet the wife may diſtrain, and ſhall not be put to her Action, 


36. aſſiſe 8. Tenant in taile of a Reverſion g2ants the ſame in fee with 


Warranty, and dies leaving Aﬀets, the Tenant foz life dies, and the 
Zfne and his entry congeable, foz the Gaant is meerly deter⸗ 
mined by bis death, ſo that the Marranty cannot wozk, 38 Hl. 8. b. 
Diſcontinuance 35. At the King Menant in taile gzants the Land foz 
lifs it is no diſcontinuance, foza Gꝛant without Li very makes no dil⸗ 
continuance, bat this ſhall not bind but during the life of the Gzantoz, 
16 H.7. 
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26 H. 5. 4 Fineaux, Tenant in taile of Services is like Tenant foz 
life, and by his Gzant nothing doth paCe but foz his life, ans after his 
death the Aue may diſtrain, but if he bzings a Formedon he ſhall be 
barred by the Marraatę, foz then he admits it to be a Diſcontinuance. 
And Hil. 39{Eliz. Rot. 941. In the Common Pleas between Keen any 
Cox, Thomas Jennings Tenant in taile, the Remainder to John his 
Bꝛother, made a Leaſe foz thzee lives, accozving to the Statute of 32 
H.8. with Warranty, and dies without Iſſue, John being his heirs 
who entered, and agzeed good, foz the Eſtate of the Leſee was deters 
mined by the death of the Leſſoz/ without Iſſue, wherefoze the Wars 
ranty could be no bar to the Re nainder: And although the/JCae in 
caſe of Gzant of a Rent by his Anceſtoz, may have 4 Formedon] yet 
that is no pꝛoot᷑ that the Gzant is not determined, fo; although it be de⸗ 
termined, yet may he admit himſelf out of poſſeTion if he will, and is 
like to the Caſe where one fakes my Rent, yet he gains no poſſeſCion by 
this, but that J may diffrain notwithſtanding, vet it J willi J may ad⸗ 
mit the poſſeſſion to be out of me, and ſo maintain an ACife againtt᷑ the 
Pernor. | 7 U e | | 1 
And as to the opinion in the caſe of Fines in the 3. Rep. That if there 
be Tenant in taile ok a Rent, oz a thing which lies in Gzant, who 
gꝛants the ſame by Fine, and dies befoze the Pzoclamations made, 
that the Gzant is not determined, but that the Pzoclamations may be 
made is gzounded upon the reaſonableiconftrucion of the! Statute of the 
4 H.7. of Fines, foz otherwiſe the poviſion of the Statuts that the fins 
ſhall be a bar cannot be, foz that is the reaſon there given 


But it hath been objected, that becauſe it was not found by the airy Object. 


that wir Richard Knightley was dead; it ſhall be intended that he is a⸗ 
live, and then his confirmation remains in fozcmmee. 
To which A anſwer, 1. That his being alive cannot be pꝛeſumed, 
becauſe it is not ſo found, foz although a-Fee-fſknple being once alled⸗ 
ged, ſhall be intended to continue untill the contrary appears, vet is it 
not ſo of an Eſtate⸗taile, oʒ ſuch other particular Eſtate, but he he 
will take advantage of ſuch Estate ought to aver the continuance 
thereof, and that is a certain Rule in pleading, as in the 15 Ed, 3. Te- 
nant in Taile of a Renf gzants the Rent over, the Gzantee when he 
makes Title there, ought to aver the life cf the Tenant in Talle-fog 
by his death the Gzant is determined; vide Dyer 73. 19 H. 6. 73; 
5 H. 7.39.15 Ed.4.6. | 1 . 15 175 
And although there is a ſpeciall Uerdic in our Caſe, which Wall bs 
taken moze favourablythen a Plea, pet is it all one, foz J agzee that a 
Uer dia need not be ſo fozmall as a Plea, but if it wants ſubſtance ei- 
ther on the one party oꝛ the other, this ſhall pꝛe judice the party as much 
as if there had been a pleading, foz the Court cannot give Audgment 
without ſome matter found, and therefoze fo; as much as in our Caſe 
the life of dir Richard makes fo2 the Defendant, and all the validity 
of his Leaſe depends thereon, he ought ta pꝛove by evidence that Sir 
Richard was alive, ſo that the Jury might have found it, and becauſe it 
was not ſo found, the Court will not intend that he is alive, and there- 
foze he ſhall be taken to be dead, and ſo his confirmation is finiched. 
But admitting it ſhall be intended that he is alive, vet J conceive 
that immediatly upon the death of Valentine, his Eſtate which he had by 
the limitation of the uſe is determined and vaniſht, and he is remittev 
to his Eſtate,taile, and then his confirmation (as J have already 
pꝛoved) which doth charge the Eſtate which be hath'by limitation of 
the uſg cannot endure. P Pet 


Anſwer. 


E 


eg, nam fozaſmuch-as that a right 


„manner as he dan the 

. the Eſtete⸗taile it is otherwiſe, a im 1 — Caſe Com- 
111. Where Amy the: : wife. of-Roper. Townſend was Tenant in 
of H. 8. made a Feoffment ta the uſe 
im anne the o the uſe al ihr ir eldeſt 
foz lite, with divers Remainders aver, the hushand and wife di- 
:&Þ;;-AuD. reſolved: that neither the wife nm the fon are remitted, and 
reaſon thert mus, becauſe:that the Feoffment being made befoze the 
ate of 32+ of H.8. was a Diſcontinuance, to the purging of which, 
the wife was dꝛi ven to her Cui in vita, and cannot avoid this by Entry, 
as the might after:the Statute ar 42 H. s. and there te it is there agzeen 
that ras ——v—— the Dileiſee; and be 
bs: remitted, becauſe! his Entry mas congeabſe': And fo 
1125 — or Eliz, I and is giben to the husband and mit, any to 

ite b 


of the husband, the hughand after the Statute of 
| a:FeofEment to the uſe of himſelf and his wife foz life, 
der-fathe irt Don dcn life, the Remainder ta the right 
22 40 his ofthe e the husband dies; and it was reſolved inthe Court 
of Mar ds. — Menidhecenitted, notwitchſtanding the Sta 
tute of Uſes, becauſe that her Entry mas rangeahle : and ſa 11 H. 7. 
12-4. If the ſon: diCeiſeth the DiCCeiſoz'of his Fathor, and the Father 
of Entry was tn the Father, which 
hy his death doch deſcend to the Don, he ſhall be remitted, notwithftan- 
2 that he came to the poſſeſſton by his own pzoper and wong full 
which-isas firong againſt a Remitter, as an Agzeement is toa 
And ſa is the @an and ansther doth diſeiſe the Father, and the 
ies, the on is remitted; and hall put aut his companion. 
And then air Richard being remitten, the Confirmation (as I have 
ſhoined beſo2e). being but a charge upon the Advowſtn, is meerty-deter- 
mined ; and ſo Littleton 148. B. Af Tenant in Taile enfeofts his Ifſne 
— who at full age voth: grant aRent*tharge, oꝛa Common, 
the Father dies, the Jau chall bold -viſcharged : ans 40 Ed. 3 
a —_— enfeoff a ſtranger who grants a Rent, and enfeoffs 115 
— 2 and the Tenant in Taile dies, the Iſſue (hall _ 
— IE — Law by Cates by, in 12 Ed. 4. 13. b. 
fter Diſcontinuance dass tepurchaſe the: Land, 
— 8 becauſe the Statute that was 2 vas 
nicht. And although that the -opinion.of Bromley, 33 H. 8. Dyer 3 L. h. be 
that the Jau in lach caſe ſhall nat apotd a Leaſe foz years; mate by 
binbefoze his Remitter, pet the caſe of a Rent is there alſo. agzeed 
that it is determined in the Remitter, and the ſame Lam is in Joynt» 
tenancy; if one dath make a Keaſe:foz years, ſo that he doth-viſpoſe of 
the-paſſeCion, this ſhall bind the aut vivoz, but otherwiſe if he charges 
the Land with a Renf'o2 other thing. and ſoisif: where: a husband hath 
qbermneightiothls wife, as in lip. 2 7 
1 ta ths laſt part of the Caſoſs; If the: Fins le vied by Valen- 
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tine the don and Heir of Sir Richard Knightley doth give any fozce 03 
fkrength — the confirmation, oz not, and I conceive that it doth not foz 
th2ee cauſes. 2 55 b 

Firſt, the Fine is not with any Pꝛoclamations, ſo that it is no bar to 
the Intail, and therefoze it is no moze then a bare G2ant of a Tenant 

Secondly, As this Fine is found, it cannot be intended to be levi- 
ed by Valentine Knightley the Don of Dir Richard, but by a ſtranger 
of that name: foz it is firſt found, that the 27 Eliz. Sir Richard did 
gzant the Advowſon to Valentine Knightley then his Son and Meir ap⸗ 
parent, and that the 36 Eliz. a Fine was levied between B. T. and H. 
V. Plaintiffs, and Valentine Knightley Eſquire Defozceatoz, wihout 
ſaying (the aforeſaid): and therefoze J conceive, that Valentine Knight- 
ley Eſquire, who levied the Fine, cannot be intended to be Valentine 
jay. xe Don and Heir of Sir Richard, and pet J agzee the Caſe of 
21 H. 7. 30. That when Weſtminſter is put into a Plea, and then a 
matter is alledged apud Weſtmonaſterium, without (prædict.) it ſhall 
be intended the ſame place, but when another addition is given to the 
perſon oz place, it is ofherwiſe, and there foze in the ſecond place if it be 
ſaydapud Weſtmonaſterium ſuper Thameſin, it ſhall not be taken foz 
one place, 5 Ed.6. Dyer. f 
Ne Book'of Entries 650. 35, & 36 Eliz, In the Kings Bench, Upon a 
Kreſpaſſe foz bzeaking bis Cloſe, and bzcaking and ſpoyling two Gates 
and thzee perches of Yedge, the Defendants pzeſcribed to go there in 
perambulation, upon which there was a demur, &c. and adjudged foz 
the Plaintiff. 1. Becauſe that he ought to alledge this by tuſtome and 
not by pzeſcription. 2. Becauſe the Bar was, that the Plaintiff had 
obſtructed the way, Cum ſepibus & Januis, and did not ſay prædict. ſo 
that it might not be of the ſame Gates in the Declaration, and that is 
there ſaid to be a fault incurable. And although we are not in the na⸗ 
ture ot᷑ a Plea in our cafe but 'of a ſpeciall Uerdic, yet as J have ſhew⸗ 
ed befoze, that is all one where it wanteth matter of ſubſtance. 
Mhirdly, the Confirmation is utterly defeated and avoided by the Re- 
mitter to Sir Richard Knightley, and therefoze the Fine cannot revive 
it, 14. Aſſiſe 3. Tenant in Taile doth charge the Land and dies, and 
the Altus does enfeoff a ſtranger, he ſhall hold the Land diſcharged, be⸗ 
cauſe the Land was once diſchai ged by his Entry, andſo ſhall the Aſſne 
do that re-purchaſeth the Land, 19 Ed. 3. Reſceit 11 2. Tenant in tail 
acknowledgeth a Statute and dies, and the Aſſfie enfeoffs a ſtranger, 
againſt whbm the Conuſee ſues out execution, and adjudged there good, 
but vet it was denyedin 11 H. 6. 26. b. by Paſton; and Comment. 437. 
Smith and Stappletons caſc. And Trin,r5 Jac. This Caſe was argned by 
Sir Tho. Coventry the Kings Dolicitoz, foz the Plaintiff, x by Sir Hen. 
Yelverton the Kings Attozney foz the Defendant. And Hil. 15. Jac. by 
Serjeant Chidborn foz the Plaintiff,and by Serjeant Harvy foz the De- 
fendant., And Paſch. 16, Jac.withont any argument by the Judges agreed 
foz the Plaintiff; and thereupon Auvgment was given that the Plain- 
tiff ſhould recover. | | 


Mich. 14 Jac. Aſhfeild againſt Wrendford. 
6 __ 


Na Writ of Error to reverſea Inhaneor gn in the Common Pleas 
| > the now Defendant againſt E Plaintiff, in an Action of Debt __ 
2 a Bon 


Judgment, 


Judgment 
confirm'd. 
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a Bond of two hundred Marks made the firſt of October, 9 as. In which 
the now Plaintiff, then Deſendent, did plead that Gregory Havard was 
poſſeſſed of five Cowes, thirteen Sheep, and of certain Hay, Wheat, Rye, 
Peaſe, Barley, Oates, and Fetches, not Threſhed. And ſome ſpeech being 
had between the faid Gregory and one Fabse Aſbfeild, for the buying 
thereof, whereupon the ſaid Gregory did affirm the ſame to be 
Loads of Hay, thirty of Wheat, « hundred of Rye, &c. whereupos be · 
fore the making of the Bond, vic. the laſt of Sypromiber , the ꝙ faceb. It 
was a between the ſaid Gregory, and the ſaid Fobs, that the laid Joby 
hould pay for the ſaid goods ſeventy tive pouads,and that a Bond ſhould 
be made, in which ſhould be contained chat the ſaid now Plainciff, with 
the ſaid obs Sturet, were bound to Cuidew Reward Wrensferd- in to 
hundred Marks upon condition for the payment of che ſaid {eventy five 
pounds, which writing was to be delivered to the ſaid Gregory, as a Sches 
dule to be kept, upon condition that the ſaid Gregory before the ſaid day - 


of payment ſhould go to the houſe of the ſaid Fohn in Pixley, to aecdunt 


with him for the {aid Goods, and if thereupon any of the ſaid Goods 
ſhould be wanting, if the ſaid Gregory ſhall be content to make the ſame 
up, that then the Writing ſhould be delivered to che ſaid EAmand, other- 
wiſe it ſhould remain as a Schedule, whereupan the ſaid Writing men- 
tioned in the Declaration was made and ſealed, and delivered to the ſaid 
Gregory upon condition aforeſaid. And after the meaſuring of the Hay, 
there wanted eight Loads, c. and the ſaid Gregory did not come to the 


\Houſs of the ſaid aba, &. And ſo pleaded it was not his Deed. And found 


for the Defendant, G 

And I conceive that judgment ought to be reverſed. 5 

For Caidam Edward Wrensford cannot be intended the Plaintiff in the 
fir ſt Action, but a ſtranger of that name, asin Dyer 5 Ed, 6, Cale of I- 
ſham and Wither : And then the aforeſaid Edward to whom the Obliga- 
tion is made and who joyned Iſſue, and appeared at the tryall, and at 
the return of the Poftea, and for whom Judgment was given ought to be 
referred to ¶ villen Edward Wrensford, whereof mention is laſt made in 
the Plea, and not to the Plaintiff in the Action, and ſo Iſſue is joyned by 
a ſtranger, and Judgment given for him, and not for the Plaintiff. 

Bur all the Court held chat the Iſſue ſhall be intended to be joyned by 
the Plaintiff himſelf, and upon the Bond whereon the Declaration iz 
made, wherefore Judgment was affirmed, &c. 


Hil. 14 Jac. Newſham againſt Carew Knight In the 
Exchequer. 4 


an Ejeament, the Caſe was this, A Biſhop makes a Leaſe ofa Re- 
Rory to 1. J. for 21. years, and dies, the Succeſſor before the Statute u 
Eliz makes a Leaſe of this to J. N. haboud. from the 20; Decewb. 1 EI. 
{being the day of the date for 56. years from thence net enſuing, the end 
of the Leaſe to 1, S. and dies, and the 56. years are expired from the ao. of 
Decemb. 1 flix. 575 wr; 900 
And if this ſecond Leaſe be ended oz nat, is the Aue ſt ion? 
And J conceive that the Leaſe (hall begin kram the 20 of December, 
and ſo it is ended befoze-the Leaſe made to l. S. N 
Foz the argument of Which caſe, the true ſence and meaning of this 
ill pen d Habendum is ts be conſidstad, fi therenpen an the viffient! 
of this caſe doth depend ; and as to that A cancꝛibs there are but fuu 
* wales 
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ways to expound this Habendum: and if it be taken in any of theſe 
conffrucians, this Weaſe ſhall begin by computation from the 20 of 
December, 1 Elizab. and {a ſhall end the 20 of December, 12 Jacob. 
which is befoze the Leaſe made fo the Lefſo2 of the Plainti#®, 

And the firſt way is to obſerve the firſt part of the Habendum, (ſcil.) 


and good; And the laft part, being repugnant thereto, is voyd. 

Che ſecond way is to take the firſt wozys of the limitation of the be- 
gining of the Tate to be voyd, and the laſt wozds (ſcil.) next follow- 
ing the determination and end of the term of I. S.tc. to be good. 

The third way is to conſtrue as well the firſt as the laſt woꝛds of the 
Commencement to be voyd, by reaſon of the direct repugnancy in 


, And the fourth and laſt confrucion is, to make ſuch conffruction, as 
all theſe woꝛds by a reaſonable expoſition may agree together. 
And accozving to any thzee of theſe conſtrucions, (viz.) the fir, 
the third, oz the fourth, it is apparent, that the Leaſe to I. N. under 
whom the Defendaut claims, did end the 20 of December, 12 Jacob. 
which was befoze the entre of Anthony Rudd the laſt Bichop, and the 
Leaſe made fo the LeCoz of the Plaintiff, and then this Leaſe is good: 
and therefoze my enveavoz is to pzove, that this Habendum ought to be 
taken in any of theſe ther ways, viz. the Grit, third, az fourth and ta 
diſpꝛove that it cannat he taken in theſotony way. | 
Foz the argument whereof, I ſhall ſpeak to the fir@® and ſecond to- 
gether : £02 that that I will ſpeak of the fir, will be a manifef@ viſ- 
pzoof of the ſecond. | rH of | 
And as to this, I conceive that it is a Rule infallible in the expoſitt- 
on of Deeds, that wheutwo clauſes are contained in a Deed, the one 
contradicting the other, the fir{t ſhall be good, and the laſt voyy. 2 Ed. 
2. Feoffments and Deeds 94. One gave Land to R. with A. his daugh⸗ 
ter in Frank-marriage, babendum.toR. and his Yeirs, with warran- 
ty to him and his Yeirs, they dysd, and their Son bzought a Mortdan- 
ceſtor: and becauſe the firf clanſe was in Frank-marriage, and the 
other in Fee, the Auſticas doubted ts which of them they thanld have 
regard: and at laſt adjudged, that when there were ſeveral oz two clau⸗ 
ſes in a Deed repugnant, oz of divers natures, that moze regard onght 
to be taken to the firſt, then to the laſt. But otherwiſe in Mills, foz 
there the laſt part of a Mill wall confronl the firſt ; as if one firſt 
doth deviſe Land to A. and after deviſe this to another, and it is to both 
in fee, vet the laſt deviſe ſhall tand. 19 Ed. 3. Tayl 1. In a\Wiit 
of Ad Terminum qui præteriit, the Tenant pleaded a Gift in Frank- 
marriage to his Father and Pather by Deed, which was thus, that is 
to ſay, habendum to them foz their lives, and reſolved, that the Giſt in 
Frank-marriage being first, that it is good, and the Habendum being 
contrary, is voyd : and there the ſame rule is given, where tws clauſes 
are contained in a Deed, and the one is contrexry to the other. | 
And in Tracy and Throgmortons Caſe, Comment. 15 3. It is a 
ground in Law, that if the Habendum in a Deed be contrary to the 
ettate given by the pꝛemiſſes, the Habendum thall be voyd : as if a 
Sant be made to one and to his Yeirs, Habendum foz-life, the Haben- 
dum is bord. 13 H. 7. 23. and 24. and Dyer 272. A Termoz does 
grant his term to another, Habendum after the death of the G7; ite 
adjudged that the Habendum is voyd. And 2 Ed. 4. If one releaſe al 
bis right in B. acre, which he purchaſed of I. S. and in truth he — 
. purc 


fromthe as day of December then next following, to be onely material 
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purchaſe it of 1. $.. but of another, oz elſe hay it by deſcent, yet is the 
reteaſe good, fozthe firſt clanſe hall ſtand, and the othec ſhall be vopd. 
And Dyer 292. b. One having a Cloſe called Callis, lying: in Hurft in 
the County of Wilts, does make a Leaſe- of his Cloſe called Callis in 
the County of Berks, and adjudged that it ſhall paſs, foz the firſt woads 
ſhall be, and the other ſhall be voyd. And Dyer 32 H. 847. 6. a Leaſs 
was made foꝛ like. without impeachment of waſte, and if it happen him 
to make waſte, that then it Mall be lawful foz the Lefſo2 to enter. Shel- 
ley conceived there, that the condition was voyd, becauſe it was repug- 
nant to the fozmer Gzant ; but ſome conceived, that the Gaant ſhall be 
intended; that he ſhall not be puniſhed by aition.- Whereupon AI collec, 
that if the condition in the laft clauſe cannot agree with the firff, the 
laft is voyd: and ſo Dyer 56.6. Af Areleaſe,to A. all ations which 
J. S. hath again him, the Releace is good ; and the wozds (viz.) which 
I. S. hath againf him, are vopd: foz by wozds ſubſequent, a Deed may 
| be qualified and abzidged, but not deffroyed.. 5 
And as ta the third manner of (viz.) fo confirne all the 
Wo2ds of the limitation, as well the firft as the laſt, to be vopd. There 
is a Rule in Law, that when woꝛds in a Deed, Plea, oz Recozd, are ſo 
repugaant, that the true ſence thereof cannot be known to the Court, 
what is to be jungen aꝝ conſtrued upon them, that all ſhall be taken to 
be-:voed, as appears br divers Books: 33 H. 6. 26. In an adion on 
the Caſe, wherein the Mzit was, that whereas the Plaintiff had a way 
by reaſon; at his tenure, the Defendant had levyed a Wall, whereby 
dis way was opped.; and there Priſot ſaid, that the Mzit was not good 
foz the repugnancy : and 9 H. 7. 3. a. One pleaded Null tiel Record 
& hoc paratus eſt verificare per idem Recordum; this was adjudged/in- 
ſuficient, becauſe the Plea is repugnant, viz. the firft part which is 
ads Re and the laſt that there is ſuch a Recozd: and Dyer 70. 
Ee. 66. | ; 64 | e 
And ſo here, if theſe two limitations in the begining of this Leaſe 
are ſo repugnant one to the other, that they cannot conſiſt together, then 
boch ſhall: be adjudged vbyd : and then there being no certain time pnt 
foz the begining of the Leaſe, the Leaſe ſhall begin pzeſenfly; as in 
3:Ed.-6.6, A man made a Leaſe foz years to commence after the end 
of-a Leaſe made to I. S. and in truth I. S. had no Leaſe, the Leaſe 
Hall begin peſeatly. 2 * 
And as to the fourth manner of erpoſition, I conceive that theſe am⸗ 
bignous wozys ſhall be conſtrued Cif it may be] -that all may be good 
as toa reaſonable expoſition ; and that is, that the 56 years ſhall begin 
from the 20 Decemb. 1 Eliz. but the Leaſe does not take effect in poſ- 
ſeNion untii the end of the other Leaſe ; foz terminus annorum hath 
two cations, ſcil. one the time oz number of the vears, and tye 
other; the: Eftate 02 intereſt of the term; and therefoze if one does 
grant his term, the Eſtate does paſs thereby: and this diverſity is ta- 
ken and explained the 35 H. 8. 6. and in Cooks 1 Rep. Cheddingtons 
Caſe: Do that J conceive that the firſt wozds in the Habendum here 
ygbvt to be applyed and referred to the time oz number of years, actoꝛd⸗ 
ing ta the firſh definition of the term; and the laſt ſhall be appiped to 
the laſt definition, and ſhall be taken onely as wozds explenatozy put in 
faz better cantion by the Biſhop to avoyd contention between the Leſs 
ſees, vn. That the laſt Leſſee ſhall not meddle with the poſſeſſion un- 
til the end ok the firft term: and by this conftruction,. and no other, 
may all the woꝛds agree together: Dyer 9 Eliz, 261. 6. Abbot: and 


Covent 


ee again 95 
Short. 0 


Covent did make two wa eaſes df two parcets' of Land fs ewy perfoits, 
1532+; fog 31 years, and after the ſutreſtoz 15, retiting both the 
Leafes,did make a 3 — ing ; Whvs 2: Noveritis 
nos pradict. Abb. ce. diftis 31 enniecfiaicis & eompet; couceffife to the 
e he dat te the munnig or theſe pie⸗ 
ſents (termin. predict; finitis) untib the ens ann term bf 31 vears ram 
thence next following: And the JuCiced-of the Corinion'Bench held; 
— & all commence tottake er — — of the fo2- 
and not befoze:2cand-[ fromreheday of the making of 'thiſe 
n is hut a detlaring of the art lente, which is oblcure te 
lame intents; and if it wore not fo expbett the Lefſee thafl have but u 
Leaſe foz four years, which was nat the intent of ont 2 25 . 
ſeem; but the Court of the King Bench was on ect * 
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wozds inthe Habendum [a die confeRionis: as re iu 

fied by other wozds in the Habendum, vin. termito prætlict eto. A 

le, the former Neale is recited as govd Ledfe' without dort, _— 
ts fer! 15 


— 
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our caſe the firſt Leaſe is not receives as a Leaſe in ruth bat 
ed a paetended Leaſe ; and pet in this caſe there wert 
Opinions, if the Leaſe ſhall commenee pꝛeſentiy 02 not. Ed | | 
10 Jacob, Thomas Moor bzonght an Efecttient againit John Muſgrave \ 
upon a Leaſe: made to him by William Moor the For en ro = 

of a Peſſuage, ec. in C. in the County of Cumberk e 


2 
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the Feaſt of the Anunciation laft paſt fe 2 1 pears, 
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and was poſſeſt until the Defenvane- the ſame-day in: ph | 

which the Defendant pteaved ty, And the Jury. | [8 
William Moos was leiſed in Fee, and made à Weafe 9 Ple 1 
habeadum from the Anunciation of the WMtrgin Mary kack pak, fo; 155 I 


term of 21 years nerf enſuing the date herrof, vc.” inp proton 
given foz the — whereby Wa WOE alt begin 
feom the firft. limitation. 


And after the Caſe was argued on the Bene ne Deen wages, and | 
Denham, Bromley, and Tanfield were of © 4 Judgment, 


wherefoze Juvgment was given againft the Pihl 


Michaelm. 14 Jacob. Standiſh lied Shore 
+ in the Exchequer. 


'N an Ejettmort on a Leaſe made by George Walker Patfon of the 

par ich of fs. John Evangelift- in London, 14 Junii, 14 Jac. of a Deſſaa 
called the Swan in the ſaid Parith,habendum fromthe Anunciation 
paſt foz thzee years, whereupon the Plaintiff was poſſeff, until he was 
ejected by the Defenvant the rs 15 Juni: in the fame year : And upan Not 
guilty pleaded; the Jury found, 

That the ſaiv Beſnage div lie within the City of London, and that 
it was an ancient City, and „ Cuſtom every Citizen being a 
Freeman of: London, by his Will-in wiiting may de vile alt his houſes 
| and 


12 : Shor. 
— and Lands, and any part thereof in the tate Eitg, us well in Morrmizin 
— 2 ay other 1 
fo2-years, tc. and that 


" 
— 
3 1 
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8. & year to the Parſon of Sf. John — — and his fac, 
p2ay foz Buss: and he div de biſe to the ſaty Parſon and his 
Chamber with two Cellars thereupon lying on the Hoꝛth⸗ 
fb nent, to pzay foz @ouls: And then followed this 

2 Item, lego & ordino quod anus capellanus celebret in Eccleſia 
20&i Iobannis predict. ſtatim poſt deceſſum meum, pro anima mea & 
mim 2 & quod — — —— —— de Te- 
nemento meo 8 Marks pro ipendio ; & volo idem capellanus ad 
atutings miſſas & —— aliis — Candice: in Eccleſia prædict. in- 
terfic. per diſpoſitionem ReRoris ejuſdem qui pro tempore fuerit, & de 
A quod clarum fuerit ultra ſolutionem dict. tenementi. Volo 
quod Richardus filius Blizabethæ uxoris meæ ſcolatizando adjuvetur 
quouſque adl legitimam ztatem pervenit ad ordines Sacerdotales perci- 
piend. & cum Sacerdos fuerit, volo quod idem Richardui dictum canta- 


n occupet pro termino vitæ ſux ſi voluit, & ſi non de reſiduo pre- 


to 


«> 


neque de cantario nihil percipiet, ſed Rector ante» 
qui pro tempore fuerit, & 4 magiſtri ſufficient,” Parochiam præ- 
ſentent & invenient unum capellanum ad dictum Cantarium occupandum 
in perpetuum de tenementis meis in dominiea Parochia non legatis, ſalvo 
quod lego de dictis tenement, meis Rectoribus & Suceeſſor. ſuis illam 
manſionem quam Johannes Sherman modo tenet reddend. inde annuatim 
tot. quiet. reddit. de omnibus tenementis meis exeunt, Item, volo quod fi 
dominica Cantuaria pro defectu dicti Rectoris vel Succeſſor. ſuorum re- 
tardavit, & ultra 40 dies inoccupar. fuerit, quod dict. camer. ſolarii & 
wanſiones erunt Gardianis de ponte. Et id quod clarum fuerit, & reſi - 
duum ultra ſolutionem & reparationem prædict. volo quod ponatur ſub 
cuſtode ReQoris & 4 Parochianorum ad providend. ornamentum & 
bros dominice Eccleſiz. | | 3812 
And the Deviſoz vyed the ſame vay ſeiſed of the ſaid Teuements. 
And they further found, that the Meſſuages wherein, ec. is parcel 


#i * 


of one of »= * — ——— — — —— —— did 
e pa was Parſon of the la e the 


that 
Wach af the Beulen, and that the Church) wes 'boyd by his death, and 
that the Mello; was pzeſented, admitted, inſtituted and inducted : and 
that he entered, into the ſaid Peſſuages yoo the Defendant, and diy 
expel him, and made the Leaſe to the Plaintiff, who entered and 
polleft until the Defendant ejected him. And whether the Defendant 
was guilty 93 net. they pzayed the Dpigion of the Court. 
Aad I conceive that the Plaintif ought to have Judgment. . - 
And the Queſtion is, Whether the Parſon by this Deviſe ſhall 
have the houſes, the ſaid eight Marks are limited to be papd to the Chap- 
lain oz not? And J conceive that the Parſon ſhall have it. 121 
5 ä In the Comment, 4136. It is taken foz a Rule, that in expounding 
of 


$ 
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of Mills, the Law ſhall interpzet the wozds of the Deviſoz, and ſhall 
direc their operation accozding to the intent of the Doviſoz : ſo that 
to the matter, fozm, and ozder limited in laſt Mills, the Law does ſub⸗ 
mit to them, and wills that they ſhould de obſerved. And although that 
in Convepances oz Deeds executed by men in their lite times, the Law 
doth require apt wozds to make Effates, yet in Wills the intent of the 
De viſoz is ſufficient, either to limit the Tffate,oz to deſcribe the perſon 
that ſhall have it. : | 
And therefoze if Land be given to one in perpetuum, if it be by 
Gꝛant oz Feoffment, vet there .. but an Eſtate foz lite; but it it 
be given by Will, it is an Eſtate in Fee: and 4 Ed. 6. Eftates 78. 
Ik one de viſeth his Land fo another, paying 10 l. fo his Erecntozs oz 
any other perſon, the Deviſee hath an Eſkate in Fee : ſo ik one de bileth 
his Land to give oz diſpoſe” o, oz ſell at his will, this is a Fee ⸗mple. 
19 H. 8. 96. 7 Ed. 6. Deviſe 38. And the reaſon in all theſe caſes is; 
becauſe that by theſe woꝛds the intent of the De biſoz doth appear that 
a Fee thall paſs, and therefoze the defect of: wozds ſhall not defeat his 
intent. And as the intent is ſufficient without apt wozds to make an 
Eſtate, ſo is it alſo to deſctibe the perſon who ſhall take the De viſe, 
although he be not fozmally named accozding to the pzeciſe rule in 
Gzants: as in 21 R. 2. Deviſe 17. where one deviſed Land to one foz 


life, the remainder to another fo2 life, the remainder to the Church of 


St. Andrews in Holborn : and it was adjudged, that after the death of 
the Deviſees koꝛ life, the Parſon of the Church ſhall have the Lanv, 
foz in as much as the Churth was not capable; it ſhall be taken, that 
the intent al the Deviſoz was, that the Parſon, who is as it were the 
Father of the Church, and fo the Pead of it, ſhould have the Eſkate. 
And in the 13H. 7. 17. In every Deviſe.the intent of the Deviſoz 


Wall be taken: foz if a man deviſeth all hts goods to his Wife,” and 
that after his deceaſe his don and Meir ſhall have his Ponſe, although * 


that no Deviſe of the Youſe be made to the Wife by expzeſs woꝛds, 
but by implication, becauſe the Heir ous fo have the Youſe during 
the Miles life, yet becauſe the intent of the Deviſoz was, that the @on 
ſhould not have it during the life of his Wife, the ſhall have the 
Youſe foz her life: To which all agreed. 
Then in our caſe, 1. The Deviſoz willeth, that a Chaplain call 
celebzate fo2 his Dont, and that he ſhall have eigdt Parks out of his 
Tenements yearly foz his ipend,but if he had ſtaxed there, the Deviſe 
uld have been Loyd, foz the Chaplain is not ſuch a perſon as may 
take theſe eight Parks as a Rent : and therefoze he goes further, any 
firſt he limits what ſervice the Pꝛeiſt ſhall do, and this he appoints to 


be done by the diſpoſition of the Parſon. | 
2. He doth diſpoſe of the residue of the pzofits of the Tenement 
foz ſacha time, (viz.) until R. ſhall be 24 years of age, and be a Prieſt ; 
and doth deviſe, that he ſhall be pꝛeferred to the Thantery befoze any 
other, if he will accept it, and if not, that he ſhall dave nothing. 
3. Þe makes pzoviſion foz the perpetual contingance of the 
lain, in thefe woꝛds, (ſcil.) That the Parſon ai four of the beft of the 
Pariſhioners ſhall preſent and finde a Chaplain to perform the ſaid Chan- 
tery for ever, de tenementis mers ſuperius nou legat. which is the ſaid 
Tenement ont of which the laid eight Marks are limited to be 


pard. : Sao 

4- Be doth inflict a penalty upon the Parſon, if the Chantery ſhould 
be voyd, (ſcil.) That che other — by him to the Parſon, ſhall 
80 
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doch Wardens of K- Bands for the zeparation thereof. | 
aye — }-piſpoſition inn the reſidue of the pzafits of 


| nd by the Pariſhfoners, and 
a | reſidue dt the p20fits {hal them to buy o3ng- 
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Chaplains, and grants 
this it it be behinde 
bave the twelve Par 


yoling 
Wiaroend of the Bug. 4 
Anſwer. Wut this cannot be: Firſt, becauſe that the Land deviſed to them, 
| is onely a Chamber, and a manſion of littte value, and that is to repair 
the Bridg ; and that is a wozk of ſuch charge, that no ſurpluſlage can 
be intenden. Seconvly,'The clauſe is, Id quod clarum ſuerit ultra ſolu- 
tenem & reparationem, &c. which are the very ds in the _ 
= nſed 
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uſed loꝛ the diſpoſing of the reſidue to R. foz the time, and cannot bg 
referred to the Deviſe of the Wardens of the Bzivge, becauſe that the 
things deviſep to them are apparently to be foz the reparation only, and 
no payment is limited ont of it, but the Tenement ont of which the 
Stipeud is to be payd, is firff charged with this payment, and then 
with the reparation of the Menement, and then with the Drnaments 
and Books foz the Church. | 
And afterwards this Caſe was argued by Coventrey the Kings ®ol- 
licitoz foz the Plaintiff, and by . Chibborne faz the Defendant. And 
Mich. 16. Jac. The Barons (viz.) Tanfeild, Bromley, and Denham did 
openly declare their opinion, that the Land was not demiſed to the 
Parſon by this Will, and therenpou they commanded Judgment to be 
entred foz ths Defendant which was entred accoꝛdinglp. | 


Trinit. 15 Jacob. John Adams againſt Roger James 
Knight, and others. 


N a Replevin foꝛz taking of twelve Cowes and two Cal ves, the twen⸗ 

ty fourth of May, the 14. f King James, at Upminſter, in a plate caly 
led Nelfeild, alias Newfeild, ad damnum 10 1. 
The Defendants did juſtiſie the taking, &c. as 1Bayliffs of Thomas 
James, and Moily Deale, foz that the place contained acres of 
Paſture : And that William Latham was ſeiſed in Fee of the Pannoz 
of Upminfter, whereof the ſaid twenty acres are parcell, and the twenty 
fifth Maii, 13 Eliz. deviſed the ſame to George Wiſeman, excepting one 
Cloſe of Land oz Paſture called Crouckfeild, containing by eſtimation 
fifty acres, and a parcell ofa Cloſe called Ecrowchfeild, containing by 
eſtimation ſixty acres, - and all Woods, and Frees, and Pzofits of 
Court Lees, Waifes, SErayes, Eſcheats, Permots, Reliefs, Goovs, 
and Chattels of Felons and Fugitives, Deodands and Treaſure 
Mrove. Habendum from Michaelm. 1576. foz ſixty one years, rendzing 
fozty pounds Rent at the Annunctation and Michaelmas. 

The firſt of Octob. 1576. George Wiſeman entred. 

The twentieth of Auguſt, 35 Eliz. William Latham by Deed-jnroled 
fo; the conſideration of two thouſand pounds, did bargain and ſell the 
Manno to Roger James Father of the Defendant Roger in Fee: and 


the 15 Decemb. 39 Eliz. Roger James the Bargaines did deviſe the third 


part of the Pannoz to John his Don, after whoſe death John was ſeiſen 
of the third part in Fee. 5 
The ſeventh of Auguſt, 11 Jacob, John James by Indenture foz a 
thouſand pounds paid by Thomas Fryth, did bargain and ſell ta the ſaid 
Thomas Fryth and Moyle Deale, the ſaid Reverſon of the ſaid third 
rt, Habendum from the ſaid ſeventh of Auguſt, foz a hundzed years , 
ex intentione) that they ſhould gzant oz aſſign the ſaid term, to Tho- 
mas Fryth, oz his Aſſignes, upon condition that he ſhould pay a thou, 
ſand pounds to the ſaid Roger James, viz. five hundzed pounds the 
ſeventeenth of Auguſt, 1614. and five hundzed pounds the ſeventeenth 
of Febr. next after. And becauſe ſixty pounds thirteen ſhillings foure 
pence was behind to the ſaid Thomas James, and Moyle Deale foz halfe 
a peare, ending at Mich. 1 2 Jac. they did well juſt ifie the taking, &e. 
The Plaintiff ſaid, that after the ſeventh of Auguſt , 11 Jac. and bes 
' foze the ſaid Mich. 1 2 Jac. viz. the ninth of Auguſt, the 11 Jac. the ſaid 
Thomas James and Moyle Deale — and ſell to the ſaid yy 
: 2 ty 


Bar. 


— 


]chn Adams agai 
Roger James, & c. 3 


Rejoynder. 


Fryth all their Ettate in the ſaid third part, whereby he was and vet is 
poſſe ſſed. 8 


Replication | The Avowants replyed that the 1Bargain and Sale was upon Condi- 


tion to pay the ſain thouſand pounds to the ſaid Roger James at the ſaid 
days of payment, and that Thomas Fryth dis not pay the ſaid five hun 
nod pounds the ſaventeenth of Auguſt, 1614. | 
The Plaintiff cejopned, that after the ſaid ninth of Auguſt, 1 1 Jac, 
(ſeil.) 10. Auguſt, 11 Jac. the ſatd John James was ſeiſed in Fee of the 
Reverſion of the third part expedant upon the eftate of the ſaid George 
Wiſeman. | $ | | 
And that the tenth of Auguſt, 11 Jacob. John James by Indenture ins 
roled did bargain and ſell the ſaid Reverſion to the ſaty Thomas Frych 
and his heires. | 
That the ſeventeenth of Auguſt, 11 Jac. John James by Andenture 
dated the afozeſaid ſeventh of Auguſt, 11 Jac. f:2 a thouſand poundg. did 
bargain and ſell the ſaid third part to the ſaid Thomas James, and Moyle 
Deale, Habendum from the ſaid ſeventh of Auguſt, x 1 Jac. foʒ a hundzed 
years, and that they after (ſcil.) the afvzeſaid ſeventeenth of Auguſt, 
41 Jac. did bargain and ſell to the ſaid Thomas Fryth upon condition be- 
foze expzeſſed. Abſque hoc, that the ſatd John James did bargain and ſell 
to the ſaid Thomas James, and Moyle Deale, the ſaid Reverſion befoze 
the ſaid tenth of Auguſt, 11 Jac. And abſque hoc that the ſaid Thomas 
James and Moyle Deale, befoze the ſaid tenth of Auguſt, 11 Jac. did bar- 
gain and gzant the ſaid Ne ver ſion to the ſaid Thomas Fryth, on condi- 
tion as afozeſaid. | 
Upon which the Avowants demurred, ans ſhewed foz cauſe, that this 
is a departure from the Bar, and that the ſaid Kejoynver is in it ſelf 
repugnant. 
And A conceive that Judgment ought to be given tc the Plaintiff 
inthe Neple vin, foz that the Connſance is utter ly inſufficient foz thee 


1. The Defendants make Connſance as Bayliffs to Thomas James, 
and Moyle Deale, and vo endeavour to entitle themſelves to a third 
parbof the Ne ver ſion and Rent upon the Leaſe to Wiſeman, by — 
viſe of Roger James, and it deth not appear in all the Conuſance tha 

Roger James was dead befoze the Gzant made by John James to the ſaid 
Thomas James and Deale , foz it is not ſet fozth that he died, but only by 
implication (ſcil.) the bargain and (ale by Latham is pleaded to Roger 
James lately dead, which doth refer to the time of the plea which was 
long after the Gzant to Thomas James, and Deale, and aftsr the Rent 
due and the taking of the Diftrefſe, then it is alledged, that after the 
death 7 Roger James the De viſoz John James entred, which is not ſuf- 
ficient, becanſe it is not allodged in fac that he dyed, oz when he dir 


K all the Court agzeed the Avow2zy inſufficient as to this excep» 


Secondly, the bargain and ſale of the Reverſion by John James tothe 
ſaid Thomas James, and Moyle Deale is pleaded to be made the ſeventh 
of Auguſt, 1 1 Jac. Habendum from the afozeſaiv ſeventh of Auguſt, fo a 
yundzed years, Whoreby the day it ſelf is excluded, and ſo the Gzant is 
to take effec in the future, which cannot be by the Rules of Law: as 
in Bucklers Caſe, a. Rep. where Buckler Tenant foz life in Mich. Term, 
20 Elia. made a Leaſe foz four years, the Leſſee entred, and the LeCez 
did gzant the Land, habendum from Midſomer next fe; life. the Aeſfer 

55 after 
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after Midſomer did attozn, and adjudged that the Gzant was void, and 
in Barkwicks Caſe, 5:Rep. the rcaſon thereof is given, becanſe that if 


the Gꝛant ſhould be good, the Gꝛantoʒ ſhould have a particular Eſtate 


(ſcil.) during the firſt day of the date, oz in the mean time untill the 
SOzant did hegin to take effeg,' without any Donoꝛ oz Lefſoz which is a⸗ 
gainſt the Rules of Law, | 

And although this Gꝛant of the Re ver ſion be but foz years, yet is it 

all one, foz the diverſity is between a Leaſe fo2 years, made Tenant 
in Fee oz foz life to commence in fature, and a gzant of a Reverſion, 
foz in the firſt Caſe it is but a future Charge upon the Land, ſo that 
the Lefſſoz hath bis fozmer Eſtate untill the Leaſe doth begin, and the 
Lefſee hath no Term but only intereſſe termin. and therefoze Hil. 3 8. E- 
liz, in the Common Pleas, between Row and White, it was agzeed, 
that if the Leſſoz be diCeiſed befoze the Leaſe begins, the Leſſee after 
the day of the Commencement may gzant the term, otherwiſe where a 
LeCee foz peares in polleſſign is oated by an effranger, - foa there his 
Term is turned info a Kight, but jn the firſt Caſe he hath not any 
Term in eſſe, and therefoze it cannot be turned into a Right, noz any 
wong done thereunto. 

And foz direc Authozities in this Cale, 29 Eliz, in the Common 
Pleas, the Counteſſe of Kents Cafe ; Mhers one having a Reverſion 
in Fee does gzaut this, Habendum after the death of I. S. fog years, and 
it was adjudged a void Gzant : And Trin. 39 Eliz. Johnſon and Somer- 
ſet in the Common Pleas, LeCee foz life gzants the Reverfion , Has 
bendum a die dat. foz ten years, and adjudgeda void Gaant, And in the 
Comment. 155. by Brown, Af one having a Reverſion, does gzant if 
habendum after a day to come foz veara, this is a vain Gzant,foz if it may 
be gzanted from a day to come, the Santo; ſhall have a particular E⸗ 
fate in the mean time by his own making, which cannot be, that one 
may be Leſſoz to himſelf, oz diminiſh his own Eſtate, and there it is 
taken fo a Rule, that when there is a Rent in Eſſe, 024 Reverfion, &c. 
a man cannot make this to be in eſſe foz a time, and to ceaſe foz another 
time, 92 to gzant it to another after the death of any, oz fram a day to 
come, relinquiſhing to himſelf an Eſtate in the mean time: And in 
the Comment. 197. b. Adams againſt Wortesbey, agzeed there, that a 
Reverſion cannot paſſe as a Re n, accozding to the common un- 
der ſtanding thereof from a day te/tame. / : 

But Haughton conceived, that this Caſe being a bargain and ſale 
whereby the uſe doth paſſe firſt, this may welt paſſe from a dap to 
come. Quod nullus dedixit. 

Thirdly, It is not averred that the twenty acres in which the Di⸗ 
ſtreſſe was taken, was not part of the Cloſes ercepted, ſo that it may 
be part of them, and then no Diſtreſſe foz the Rent can be taken 


re, | 
* although it may be gathered by ſome wozds in the Bar to the A- 
vowzy, that the place where, & c. was parcell of the Land deviſed to 
Wiſeman, pet this ſhall not help the Conuſans, as in Cokes 7. Rep. fol. 
24, & 25. where one having Land in Fee, and another Land foz years, 
did gzant a Rent fo2 life out of both, the Gzantee diſtrained foz the. 
Rent, and avowed that the Kent was gzanted ont of the Leaſe land a- 
mongſt other lands, whereas he ought to have alledged the Rent to be 
gzanted out of the Land in Fee only, and although the Plaintiff in bis 


Bar to the Avowzy hath thewen the truth of the Caſe, vet this will not | 


make the Avowzy which wants ſubſtance to be good. 55 
n 


m— 
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Judgment, And all the Court did agzee the Avowzy to be naught foz this exccp- 
tion. Wherefoze Judgment was given foz the Plaiatif in the Rae © 


plevin. 


Mich. 1 4 Jac. Webb and Jucks Caſe againſt Wor- 
Rot. 266, feild. | 


N a Wait of Erroz to roverſe a Judgment given in the Common 

Pleas, foz the now Defendant againſt the now Plaintiffs. 

In which the Plaintiff vid declare, that the Dekendants the four 
teenth of Febr. 9 Jac. at Ponick in a place called Brancefords Court, did 
take an Dre from tho Plaintiff, ad damnum fozty pounds. 

The Defendants did acknowledge the taking of the ſaid Ore as Bay- 
tiffs to Elizabeth Ligoa Midew, foz that the place where,8:c. contain- 
ed two acres of Land, and that one Anne Ligon was ſeiſed in Fee of the 
Scite of the Pannoz of Bramford, and of ſeven Peſſnages, thzce 
Gardens, and a hundzed any fifty acrss of Land, fozty two of Meadow, 
ſixty ix of Paſture, five of Wood, and ſeventy of Furzes and Heath, 
in Ponick afozeſaid, Bransford Leigh, Newland, and Wick, whereof the 
place where,&c. is parcell. 

That the ſixth of September, the twenty fontth of H 8. Anne Ligon did 
deviſe this to Jobn Parſons and Anne his Daughter foz ſeventy years, 
after the death of Elizabeth his wife, it they, oz either of them ſhall ſs 
long live, rendzing fide pounds, four ſhillings, eight pence Rent, at 
the Annunciation, Chriftmas, Midſummer, and Michaelmas. 
That the eleventh of Auguft, 1534. Elizabeth Parſons died, Where⸗ 
upon John and Anne Parſoos entrev. 
And Ligon dies, whereby ths Rederſton deſcended fo Sir Rich.Ligon 
her fon and Þetr,and Sir Richard died. wherby the ſame deſcended to 
4 Ligen his don and Meir, who died alſo, whereby the ſame de- 
ſcended to Richard Ligon his don and Meir, who died alſo, and the ſame 
deſcended $6 Stir Richard Ligon his @on, and beire, who Hil. 32 Eliz. 
did levy a Fine Sur Conuſans de droit come ceo, &c. to the uſe of him- 
ſelf fo2 life, the Remainder to the ſaid Elizabeth Ligon, then his Wife 
foz life, the Nemainder to the Yeirs of the body of Sir William, the Ke- 
mainder tothe right Yelres of ir William. 
10 May 4. Jac. John Parſons died. 
* Paſch.6 Jac. Dir William Ligon and Elizabeth his wife did levy a 
Fine to the Plaintiff, to the aſe of the Plaintiff foz the life of ir Wil- 
liam, the Remaimer to ths ſaid Elizabeth foz her life, the Remainder 
to the Plaintiff in Fee. t 
—- Wiltiam dies, whereby the Reverſion does remain to Elizabeth 
wife. ; | 

And foz ſeventy eight pounds, fix pence of the ſaid Rent foz thzee quar- 

; ters of a year, ending at Chriftmas, 9 Jacob. they did acknowledge, &c. 

4 and they averred the lives of the ſaid Elizabeth Ligon, and the ſaid Anne 
Parſons. 

Bar Lhe Plaintiff ſaid, that the Fine le vied by ir William and Eliza- 

beth his wife, was to the uſe of the Plaintiff and his Beirs, and juſt 

. Hed the putting in ofthe ſaid Dre by the licenſe of the ſaid Anne Par- 

ſons. Abſque hoc, that the ſaid Fine was to the uſe of the Plaintiff foz 

» the life of Sir William, the Remainder to the ſaid Elizabeth foz life, 


the 


Worfield. | c : 


ine OC AR 


the Remainder to the Plaintiff in Fee, as the Defenvants alledged, 
and ſo they were at Jfſns. 

And the Jury found the Leaſe and the deſcent of the Revexrfion, and 
2 Fine, 33 Eliz. and the nſe , and the death of John Parſons, ut 
ſupra. 5: ASS | E ys 5 

And that the one and kwentieth of September, 5 Jac. Sir William Li- 
gon and Elizabeth his wife did make a Deed of Indenture of the ſaid 
Tenements in theſe wozvs: _ | 

Thi Indemture made, & c. between them of the one part, and the Plain» 
tiſf on the other part, whereby Sir William for ſeven hundred pounds 
before the enſealing and delivery paid to Sir M illiam by the Plaintiff, did 
eovenant that he and Sir miiliam before Chriſtmas next, ſhould levy to 
the Plaintiffs Fine with Proclamations of the ſaid Tenements, which 
Fine and all Fines and Aſſurances to be had within ſeven years, ſhould be 
to the uſe of the Plaintiff and his Aeirs, upon Condition that if Sir 2 
liam and Blizeberh, or any of them, or the Heirs or Aſſigns of Sir w3t- 
liam ſhould pay to the Plaintiff or his Aſſigns nine hundred forty three 
pounds at the Annanciation 161 1. that the Eftate of the Plaintiff ſhould 
ceaſe, and that Sit william and Elizabeth and his Heirs ſhould enter, and 
the Fine ſhoul i be to the uſe of Sir lia and Elizabeth, and the heirs 
of Sir Viliew: And Sir William covenanted with the Plaintiff that he 
and his Heirs untill the nine hundred forty three pounds be to be paid, 
ſhould have and enjoy to their uſe, under the ſaid Condition, and accor- 
ding to the meaning of the ſaid Indenture, and if default of payment 


ſhould be made, then after ſuch default, the Premiſſes and the Rents and 


profits thereof if ſuch default ſhould be, ſhall be taken and enjoyed to 
their uſe, without any interruption of Sit Willias and Elizabeth, &. and 
diſcharged and ſaved harmleſſe of all Incnmbrances, G c. made by Sir 
1:liew, oc. (except the ſaid Leaſe) and Sir William covenanted, that 
if the nine hundred forty three pounds ſhould be paid, to pay to the 
' Plaintiff the charge of the aſſurance. N 

Paſch. 5 Jac. Ths Fine was levied by Hir William and his wife to 
the PlaintifF, and they found that the ſixteenth of April, 6 Jac, the Co- 
nuſance of the Fine was made at M. in the County of Wiles, and that 
after the ſaid Conuſance, and befoze the ſaid fifth of September, Paſch. 
20. Martii 5 Jac. the ſaid ir William mad? another Indontace between 
him and his wife of the ane part, and the Plaintiff of the other part, 
whereby Sir Wüliam and Elizabeth fo ſeven hunvzed pounds bofoze 
paid to them by the Plaintiff, Sir William and Elizabeth did bargain 
ſell, and grant to the Plaintif and his hetrs, the ſaid Tenements upon 
the like Condition as afozeſatd, and wit William did covenant that he 
and his wife ſhould make a further aſſurance by Fine, &c. and that all 
ſuch aCurances ſhould be to the Plaintiff and his Heirs, under the laid 
Condition untill default of payment, and after ſuch default to the uſe 
of the Plaintiff and his heirs abſolately, and if payment be made fo 
the uſe of ic William and Elizabeth, and the heirs of Hir William, aud 
the Plaintiff vid covenant that ir William end Elizabeth, and their 
beirs, untill ths Annunciation, 1611. ſhould have all the Rents and 
Paokits of the Pꝛemiſſes, without interruption of the Plaintiff oz his 


irs. ; 9 ; 
That the eighth of Decembsr, 6 Jac. Sir William Ligon died, after 
whoſe death (ſcil.) the afozeſaid tims quo, &c. the Defendants as 1Bay- 
litks to Elizabeth, did take the ſaid Dre in the ſatd place, foz the ſaid ſe⸗ 
venty eight pounds, ſix pence of the ſaid Kent foz thzee quarters, ending 
at Chriftmas,g Jac. But 


— 


* 


Webb and lucks. aghinft 
Worfeild:. F 


| 0 durt, & c. 3 a a 
—— this Uerdict it was adjudged in the Common Pleas after 
many. Arguments, that the Plaiatiff chould recover. 
Foz all the Juſtices did agree, that the ſaid Fine was to the aſe of 
the Plaintiff, and his Veirs, whereupon the Defendant bzought this 
zit ot Erroz, and aſſigned the Ereoz in the point of Judgment oniy. 
And it was objected by the Councell of the Plaintiffs in the Wait of 
Exroʒ that. that it was apparent upon this aſſurance, that it was made 


But whether the Piſtreſle was well ez not, ther pꝛaped the avvice of 


. faz. the aTurance of the payment of ſeven hundzed paunds lent by the 


Plaintiff to Sir William, and fir William was to repay nine hundzed 
fozty thꝛee pounds which was full Intereſt, accozding to the rate of ten 
in the hundzed, and then by the ex pꝛeſſe Covenant in the firſt Aaden- 
ture, the Defendant in the Mzit of Erroz was tu have the Rents and 
Pꝛolits of the Land alſo, whereby Worfeild ſhould have: moze theriten 
pounds in the hundzed, and then the aſſurance is void by the Statate 
Sf Uſury, then, although by the laſt Andenture it is pꝛovided that Sir 
William and his wife ſhould have'the Rents and 2 untill the day 


che did diſagzee to this Indenture. nn 


But I conceive that the Diſtreſſe was not well taken, but that the 
ine was —— uſe of William Worfejld and his heirs, and ſo the Rent 


And fir as to theiPbjection, that the aſſurance is void by reaſon of 
the Statute of Uſury; that cannot be. * 4y 2:38 

1. Becauſe it was not found that there was any lone of mony , oz 
uſurious Contract, and therefoze it maꝝ be and ſo it ſhall be intended, 


that the ſeven bundzed pounds was paid bona fide, after the purchaſe of 


this conditionall Eſtate made fo William Worſeild. 

2. The Conſideration is ſoʒ ſoben hundzed pounds paid befoze the en⸗ 
ſealing and delivery of the Andenture, ſo that if it be admitted that the 
ſeven hundzed pounds was lent as Intereft, pet it map be that this was 
tent ſo long befoze the making of the Jndenture, that the nine hundzed 
tot thzee pounds to be paid with the 'Pzofits of the Land, does not sx- 
ceed the pꝛincipall debt, accozding to the rate of ten pounds in the hun- 
dzed. And that Uſury-tſhall not be intended without it be erp2cflp 
found by the Jury, vide Coke 10. Rep. the Caſe of the Chancelloz of 
Oxford, fol.56. Covin' ſhall not be intended oz pzeſumed in Law, un- 
leſſe that it be expzefly averred: and ſg was it agreed in the Caſe be⸗ 
tween Tyrer and Littleton, in the Common Pleas, foz the taking of an 
Dre , The Defendant pleaded Not guilty, and the Jary found that 
Thomas Tyrer held certain Land of John Lictleron by Rent and Yer- 
riot, : and the 42 of Eliz. did enfecff Jobn Tyrer his Don and heir who 
made a Leaſe to Thomas Tyrer fog foaty years, if he ſhould ſo long live, 
to the · intent that Joyce whom he intended to marry ſhculd not have her 
er during his life; Thomas died poſſcfſed ot the Dre; and the 
Defendant took it foz a Yerriot. And they found the Statuts of Fran- 
dulent conveyances,8c. and it was adjudged that foꝛaſmuch as the Fe- 
offment was not found by the Jury to be fraupulent, the Court could 
not ad judge it fo be fraudulent, although the Jury had found circunt- 


_ * ances and inducements to pꝛove the fraud: and in the 8. Rep. Love- 


days Caſe, In an Infozmatioa upon the Statute of Uſary, the Jury 
found that the Defendant did accept a certain ſumme above ten ponnrs 
in the hundzed foz ſozbearance of the money, but no long of moncy was 

#1 | "9 found 


The King-and William Allen@. 
- againſt Theophilus Newton. 5 


113 


found : UWherefoze it was adjudged that the Uerdi« was inſafficient, 
and a new Venire was awarded. 

Henden. The Fine ſhall be directed onely by the laſt Indenture, 
foz that does contraul the firff Indenfure. Count. Rutlands Caſe, Cook, 
Rep. N | 
But all the Court agreed, that the Count ſhall be vireced by the firſt 
Andenture as to the Wife, foz her diſagreement to the ſecond Andenture 
doth pzove E enfozce her agreement to the firſt, and then the uſe limited 
by both Andentures being all one, (ſcil.) to the uſe of William Worfield 
and his YVeirs, and no variance between them in the limitation of the 
uſe, it is clear that the uſs ſhall be to the Platntiff and his Heirs. 

Wherefoze it was adjudged that the Judgment given in the Com- 
mon-Pleas ſhould be affirmed. h 

But Haughton ſaid, that the Uerdict was not good, fo2 that the uſe 
being matter of fact, onght to have been found by the Jury, and not left 
to the Court. To which it was anſwered, that the Jury did conclude, 
Chat if the Diffreſs was well taken, that the Fine was to ons uſe ; but 
if not, then it was to another riſe, which was ſufficient. Mhereupon 
be afſented to the affirming of the Judgment. 


Judgment, 


Trinit. 15 Jac. The King and William Allen againſt Rot. 318} 


cophilus Newton- 
Illiam Allen, as well foz the King as foz himſelf, did infozm 
againſt Theophilus Newton, foz'that the Defenvant not being 
aſſigned, named, oz appointed to keep: a Tavern within the Town of 
Tiverton, accozding to the Statute of the:firff'of November, 13 Jacob. 
and foz one hnndzed day between the ſtrit of November, and-at the day 
of the Exhibition of the Ankozmation, fo wit, the 26 ot Octob. the 14 
of King James, at Tiverton, did of his own anthozity keep and mains 
tain a common Tavern; and within the ſaid time did utter and ſell 
Claret - wine, and Mhits⸗wine, and Sack, and divers ather kinds of 
Mine, to divers ſabjecs ofthe King, vv retail, contrary to the fozm 
of the Statute, whereby an Action did accrae to the King: and the An- 
fozmer, to have of the Defendant 505 L.'foz every one of the ſaid hun⸗ 
med days; whereof the-Jnfozmer pzayed the moyet gx. 
The Defendant, as to the Keeping the Tavorn, and uttering of the 
Wines the fir{t ol Novemb. 13 Jacob. and all the other days between 
the ſaid fir of Novemb. [13 Jacob. and the ſaid 26 Octob. 14 King 
James, ſaving: fqurty of the ſaid hundzed days, did plead Not guilty: 
And as to the ſaid fourty days he ſaid that the King the fourth of Janus 
ary the 3* Jacob. by his Letters Patents under the great Seal, div 
grant Licenſe to Richard King and his Aſſigns, Thomas King and his 
Aſſigns, and John King and his Aſſigns, that the ſaidRichard and his 
Alligns dur ing his life, fo2 him and themlel ves, their ſer vants, deputies, 
and aſſigns, oz any of them; and that the ſaid Thomas and his aſſigns; 
after the death of the laid Richard, foz him and themſelves, their ſer⸗ 
vants and deputies, oz any ot them, during the life of the ſaid Thomas; 
and ſo the ſaid John, after the death of Richard and Thomas, xc. during 


the life of the ſald John, may have, uſe, occupy, and hold a Mine 


Celler within the Toon ot Tiverton in the County of Devon, in domo * 


mantionali in qua prædictus Richardus & Thomas & Johannes ad tunc 
inhabitabant, vel ex tunc in poſterum inhabitur. infra * de 
N | on 


_ — — 5 — Ju 
. 
. 3 Zr * hee + 

—_— err? NN a renee % 5 2 — — — 
3 * = — Ee Ba. eee rk 

— < — SY — WERE 
n — 22 
a — — 2 = =Y — — —— — 
- IG —_ — 
the 


nn . 


5 The King and William Allen againſt 
on Theophilus Newton. :! | 8 


© Tiverton, de tempore in tempus vendete & utterare per retail (viz) by 
' *the Gallon, Pottle, Quart, 02 Pint, os teſe o greater meaſure, all 
manner of good and wholeſom Wine of hat kinde ſoever, as well 
withig their youſes, as aut ef their houſes, at dis oz their pleaſure , and 
at and foz ſuch pzice, as from time to time the ſaiv Wines foz reaſonable 
gain may —  y any Impeachment, not withſtanding the 

9 .  - That the firſt ot September. 13 Jacob, Richard King dyed. 
The tat of Auguſt, 14 Jacob. Thomas King, by Deed thewn, did 02- 
pain the Defendant to be his Aflignee, to wa and ſell ail good and 
- wholefom Wines in the then Panſion Mouſe of the ſaid Thomas in 
Tiverton, and to retail them without the (aiv Youſes fa ſach paices as 
foz reaſonable gain may be affozded foz one year: wherefige the De- 
: ferwant after the faiv latt of Auguſt, and befige the Exhibition of the 
Infozmation, ſcil. withtn the ſaid tourt days, parcel- of the ſaid hun⸗ 
| dzed days, at Tiverton afogeſaid, in the then Panflon Boule of the afoze- 
aid Thomas, as his Aignee, din holda common Tavern, and vid ſell 
and utter Claret, White-wine; and @atk ,and other Wines by retail: 
And did aver, that he ſol» the ſaid Wines foz ſuch pzices as he could 
- reaſonably affozd, and that they were good and wholeſom Wines ; and 
that the Gaia Thomas is Aide 1 7 ge the Ano; and that Tiverton 
in the Letters Patents, auß. Tiyertot in the Jufozmation, is all ons 


And 3 conceive that Judgment ought to be given foz the King and 


z 


Infozmer againf the nt. $53 388 | | ; 1 
the Licenſe — rn a Tavern in the 
thoKiag hath ceffrained this — | 


| who | alten if, ex- 
f ropting and 3 Ed. 3. 


fucceCozs, 
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did retule 1, 


4 
2 


SR 
? 


ily erecuted ; as 


ſo that the Licenſe is always to be purſued, oz elſe there is no Warrant 
at all. Vide Comment, 68, Dive and Manningham. It the King voth 
ſe one to alien the third part of his Lan, and he altens all, by 
* e the alienation bs without warrant. And 23 HH. 8. 6. Patent 
76. If the ning doch licence dns to allen his Marmaꝝ of D. and he voth 
Mien It excepting one atre, che Licenſe ſhall not ſerde: and if the 

| | King 


22 


The King and M illiam Allen 
| againſt Theopilus Newton. 


King doth licenſe one to impark an hundzed acres, and he does impark 
them, and after adds ten acres, this is no Park. And 38 H. 6. 10. Af 
the King grants a Leet to one in all his Land, he ſhall not have it, but 
in the Land which he had at the time of the Gant. 

And this matter is enfozced by the pzeamble of the Statute of the 
7 Edw. 6. and the fifth, which is, For the avoyding of many inconveni» 
ences, much evil rule and reſort of diſordered perſons to many Taverns 
newly ſet up, in very great number, in Back-Lanes and ſuſpicious places 
within London and otherwhere: whereby it is to be pzeſumtd, that the 
Aiag dtd take notice of the Youſe in which the parties did then inhabit, 
to be a fit place, and he truſted all of them, but would not truſt any one 
of them. 
This Licenſe cannot be granted over. | 

12 H. 7. 25. In a Treſpaſs foz hunting in his Park, and killing of 
his Deer, the Defenvant juſtified by a Licenſe given to I. S. his Pa- 
ter, under whom he as ſervant to him, and by his commandment made 
the Treſpaſs; and reſolved, that a Licenſe doth not extend but to him 
to whom it is given, and cannot be granted over: and with this accozvs 
18 Edw. 4. 14. and Dyer 34 H. 8. : 


The Defendant hath not anſwered fo the greateſt part of the time 


contained in the Infozmation, fo2 the Infozmation is from the ſirit of 
Novemb, 13 Jac. and a hunvzed other days between the firſt of Novem. 
13 Jac. and the 26 Octob. 14 Jac. and then ths Defendant pleads not 
guilty the firſt of November, and all the other days between the firft of 
November and the 26 Octob. ſaving fourty of the ſaid days, and foz 
the fourty days he juftifies by vertue of a Licenſe the laſt of Auguſt 
14 Jac, ſo that it may be that the fourty days that the Anfozmation men- 
tions were befoze this time, foz he hath the benefit of all days between 
the firſt of Novemb. and the 26 Octob. and the Not guilty at the firſt 
of November and an hundzed days between that and the 26 October, 
and the faurty days ercepted in the ¶ Not guilty ] may be as well befoze 
the laſt of. Auguſt as afterwards; and it is at the election of the Infoz- 
mer to charge the Defendant with fourty days, at what time he will 
between the firſt of Novemb. and 26 of Octob. As in a Wreſpaſs foz 
bzeaking a Cloſe, the Plaintiff may after upon a new aſſignment, oz 
in evidence upon Not guilty pleaded, aſſign the Treſpaſs in what 
Land he will within the ſame Town, although he hath many Cloſes 
there: and therefoze in this caſe, the Defenvant onght to have ploaved 
Not guilty foz all the days, until the laft of Auguſt, and then to hade 
juſtified by his Licenſe. As in a Treſpaſs, if the Defendant ds juſti⸗ 
fie at another day by Licenſe, he ought to traverſs the time befoze 
and after, foz that the Plaintiff may charge him at what time be 


will. | | 

The Plea is, that the Defendant did ſell his Wines at ſach reaſon- 
able .pzices as he could affozd them, which is utterly inſufficient, foz 
be'ought to have ſhewed what pzices, ſo that the Court might judg whe- 
ther they were reaſonable oz not: as in 22 Ed. 4. 40. the Lom Liſles 
Caſe, to ſhem a ſufficient diſcharge of Kent, And although it would 
be tedious to ſhew the paice of every Quart and Pint, yet he may al- 
ledg how he ſells by the Quart of each kinde of Wine, eſpscially of 
ſo hozt a time. 

Any Michaelm. 15 King James, Judgment was given foz the De- 
fendant againft the Anklamer, becauſe it was not averred that Tivers 
ton was a Cozpozate oz Parket _ Rand the Statute — 

2 


——_—_— 


» 
————ů EO IR — 
. _— . GN ons ——— ͥ —-—b 
— — — . — — 
—— m — — — 2 * ” 


— 


— 


DN e 
— — 9 


— — — — 
NS eee 


nit Wood. 8 


lien, one £02 Keeping of « Tavern in {ach a Town without Wis 
and agother. pcualty fas keeping of a Tavern in other places 
wit haut Licenſe. W 4 ms 


Trinit. 15 Jacob. Lee and his wife againſt Wood 


f F | 5k 4 + 
2 : _— (G1 310} Knight, Defendant. a 
82 igt ut bt: ri. { £23 | n ' 
PF an Inian of Debt apen a Bond of 100 l. made by the Defendant 
+tothe:Idlaintiff Elizabeth when the was ſole, 7 Decemb. 13 Jacob. 
r od. to the ſaid Elizabeth the ointh of Decem- 
er, 1616. | a ; 
The Defendant after Oyer of. the condition ſaid, that the 17 Februa, 
x3 Jacob; the ſaid;Elaberd by Indentuce reciting, that whereas the 
Defendant, with John and William Wood his ſons, were bound jayntly 
aup:ſeverally to the ſald Elirabeth in a Bond of 1400 l. 6 December, 
8:3:jacob, upon condition-to paꝝ 700 |. the eighthof October, 1616. 
and bean Dbligation of 1 20 l. 7 Octob. 13 Jacob. on condition to pay 
70 l. the ninth of December, 1616. and by ſive other ſeveral Dbliga- 
tions the feventh of December, 13 Jacob, every one of them of 1001. 
upon ſe veral conditions togay 35 I. the tenth of June, 16 17. and 351. 
the.uiath af December then next, and 35 J. the 10 of June, 1618, and 35 l. 
tie ninth of December then next, and 35 L the tenth of June, 16 18. and 
254 te ninthof December then next, and 35 l. the tenth ot Inne, 1520. 
35 l. the ninth al Deormber then next, and 35 |. the tenth of June, 
l. and 35 L the ninth of December then nert. The ſaid Elizabeth 
did agree, covenant and grant with the ſatd Defeadant, that if the We, 
— pans to Elizabeth, the Daughter of the ſaid Elizabeth the 
| iff, 300 l. due to herdy the Mill of Edmund Pigot ter Father, 
rr 
92  P20cure 1Zabcen:; a ſuſticient diſcharge foz 
00 l. of the ſaid Elizabeth Daughter of the ſaid Elizabeth, and 


laid 5 
and pzovide and take courſe fox fit maintenance fo; the ſaid Elizabeth 
paring er life, and at all tinius upon requeſt Qhanld ſave harmleſs the 
fait Elinabech. and her Erecutozs aud Alligus, of and from the pay- - 
ment of the ſaid 5001. and alſs hail pay to Suſan the of 
Elizabeth: the firft of May, 1628. if ſhe ſhall then be living 

16rryev.4001. M the ſame ſhall then be due by the ſaid Mill: and 
at | all Uve until the firff of May, 1623. and then ſhall 
benparcysd, and her poztion not papy, then if the Defendant ſhall pay 
Lothe ſaid Suſan theiſaid 400 l. within ſir weeks after the ſaid ſtrit of 
May, ta ſach perſon to whom the ſaid Elizabeth by the ſaid Mill ought 
to pay the ſame, and ſhall pzocure good and ſufficient diſcharge to the 
dein Elizabeth of the ſais ſum, of and from! all perſons to whom the 
C@ne Gail he due, that then all the ſaid Dbligations ſhall be vopy, and 
aelsbered np to the Defendant, cancelled. and made voyd. And the ſaid 
Elizabeth did;covenant, that until manifeſt default was made in the 
wemiſtes, and the ſaid Elizabeth ſhall be thereof vamnified, and upon 
ceaſonable requeſt no ſatisfaction ſhall he given to her, ſhe will not 
Saks any advantage by reaſon of the ſaid Obligation, noz will pzoſecute | 
, any Suit againſt the Defendant oz any other bound in the ſaid Dbliga- 


d. And the Defenvantsſaiv,that the Plaintiffs, nozanp of them, 


as not dawnified by reaſan of the ſaid Obligation in the Declaration, 
03 be teaſan-of any of the ſaid other Dbligations; and did aver 2 
* | | aid 


Lee and his wifes _ 
againſt Wood. 


bom 


17 


ſaid Obligation in the Declaration, and the ſaid Obligation of 120 l. 

in the Andenture, to be all one; and that the (aid ſeveral days of pay. 

ment limited by the Indenture, noz any of them at the time or the M zit 

purchaſed, were incurreg. | 

Upon — Plea the Plainfiffs demurred, and the Defendant did 
0 


| vn. | 
And J conceive that Judgment ought to be given foz the Plaintiffs, 
foz the Plea is utterly inſufficient foz divers cauſes. And pet A do 
agree, that although the Obligation be upon a condition, vet is the In- 
denture a Defeafance thereof; ſo that it is fatticient to the Defendant 
to perfozm the one oz the other. Wut che Indenture is of two parts: 
1. That if the Defendant ſhall pay fo Elizabeth the daughter 5061. 
and ſhall perfo2m the other things mentioned in the Plea, that all the 
Obligations Gall be voyd and delivered up. 2, The Plaintiff Eliza» 
beth did covenant, that until the Defendant ſhould make default in the 
pzemiſſes, and ſhe ſhouly be damniſfied, and upon requeſt no ſatisfaction 
given to her, the ſhoulp not take any advantage of the Dbligativn, noz 
ſhall pzoſecnte any uit againſt the Defenvant oz any other bound in 
12 | WINE FI! | 
And as to the fir part, J do agree that this is a good defeaſance of 
the Obligation, but the laſt clauſe is angly a Covenant, and cannot be 
pleaded in bar of this Action bzought apon this Obligation: as in the 
21 H. . 30, John de Puſetoes Caſe ; Ihe {ain John and others were 
bound ta T. who by Deed did grant to the Latd John, that he auld be 
gaite diſcharged of the duty, and if he be vered oz ſuen, that the Bond 
ſhall be voyd, which Caſe is there very largely argued : but J cons 
ceive the better Opinion to be, that the Bond is viſchargey, becauſe 
that the woꝛds are in effect as the wozds in the firſt part of this Anden⸗ 
ture, (ſcil.) That if ſuch act be made, the Obligation ſhall, be voyd. 
But there Fineux ſaid, That if I grant xo my Tenant foz life, that 
be ſhall not be impeachable foz waſte, he chall not plęad this in Bar, 
but ſhall have an Agion of Covenant thereupon. And Brudnell put 
this caſe, That if J grant to ane agata® vhm A have cauſe of Acton, 
that J will not ſue him within a year, this is not any ſuſpenũ on of the 
Action: Upon which caſe it is to be obſerved, that A may ſue, and the 
other is put to his Action of Covenant. 22. | 
And the Plea is firff inſuſftctent, becauſe he pleads that the Plains 
tiffs, no2 anyof them, were damnified by reaſon af the Bond in the 
Declaration, o2 by reaſon of auy of the afozeſaid Uzivings obligatozy 
in the ſaid Andenture ſpecified ; but he does not anſwer to the damnifi- 


cation by reaſon of the 500 l. to be payd to Elizabeth the daughter, - 


which is the pzincipal matter to be done hy the Defendant fo2 the defea⸗ 
ſance, and in truth this Poztion was due, and not payd:befoze this uit 
Che Defendant did aver, that the ſeveral vays of payment limited 
vy the Andenture are not incurred, and there is not any day limited fog 
the payment of 5001. and the truth was, that it is payable at the time 
of the marriage of Elizabeth the daughter, hut this; is not limited by 


the Indenture, noz any time toz the payment thereof, and therefoze this 


a ver ment is not good. | 
The Indenture of the Defeaſance is; if the Defendant ſhall pay the 

goo l. 03 paacurs to the Plaiatiff Elizabeth. ſufficent diſcharge foz the 
ſame, and ſhall pzovive fit maintenance foz Elizabeth the daughter: 
Whereupon J conceive that the Defendant ought to pay 5001. — 
pzovide 


Margaret Evans againſt ; 
Wilkins. 


Judgment, 


Ret. 5. Wil 


pꝛodide maintenance foz ths daughter, oz otherwiſe that he honld pꝛo⸗ 
cure à diſcharge from the Plaintiff Elizabeth, and ſhall alſo pzovive 
maintenante foz the daughter, foz ber maintenance is as neceſſary, if 
the mony be payd, as it will bo, if the diſcharge be pꝛocured. And the 
Defendant hath made no anlwer to the pzoviding of maintenance. 

And Michaelm. 15 Jacob. Judgment by all the Court was given foz 
the Plaintiff. 


Trinit. 16 Jacob. Margaret Evans againſt 


kins. 


[2 Action on the Caſe, foz that the Plaintit the 12 September, 


* 


the @heep 


Plaintif : vet the Defenvant did not feed the Bheep of the Plaintiff 
although required the a. 15 Jacob. whereby many of her Sheep 
dyed Y : l 


The Defendant pleaded the Statute of the 5 Elizab. whereby it is 
enaded, That the Juſtices of Peace of every County, or the greater part 
of them then reſident in the County, and alſo the Sheriff if it may be, 
and every Major, Bayly, or other chief Officer of any City or Town 
Co te, in which there ſhall be any Juſtice of Peace within the limits 
of the ſaid Town, before the tenth of Juns next coming and afterwards, 
ſhall yeatly at every general Seffions firſt held and to be kept after 
Eafeer, or any convenient time after Eafter, ſhall meet together, and 
after ſach meeting ſhall call co their. aſſiſtance ſuch diſcreet and grave 
perſons of the ſaid County or Town, and ſhall have authority within 
the ſaid Precincts of their ſereral Commiſſions, to rate the ſtipends of all 
Laborers and Servants, &c. And that 1 promiſe, gift, 
or ſtipend againſt the intent of the ſaid AR, ſhall be voyd. 

And he pleaded the Statute of the 39 Elizab. whereby it is enaced, 


That after the Rates made and ingroſſed in Parchment under the bands 


and ſeals of thoſe authorized to make Rates, it ſhall be lawful for the 
Sheriff of the ſaid County, or the Major of wy City or Town, to cauſe 
Proclamation to be made of the ſaid Rates in ſo many places as ſhall be 
convenient, &c. 0 . 
And that after the making of which Ad, and befoze the tenth of June 

in the ſaid Act fpecified, (ſcil.) at the general @efions foz the Peace, 
holden fo2 the County of the City of Glocefter, holden at ths ſaid City 
on Monday next after Eaſter, 15 Jacob. befoze M. P. Majoz of the ſaid 
City, Toby Bullock and Anthony Robinſon Sheriffs: of the ſaid City, 
and John Jones, and-many other Juſtices of Peace ; it was aſſigned, 
v3dained, and ratified by them, with the allent of divers other diſcreet 
and 


o 


Margaret Evaus againlt? 119 
„ 11 Mibins. P. dd 4 ft N 
and grade perſons-callad to them, That every Shepherd, having care of itt 
fourty —— above, ſhould take for his ſtipend, with — and | " Wo 
drink, in mony por annam 3 1, and no more. And aid, that the rate foz 
the ſaid ſtipend was made and ingrofſed in Parchment under the hands 
and ſeals of the Pajoz, Sheriffs, and Auffices afozeſaid; and that pꝛo⸗ 
clamation was made of: the ſaid Rate nw the ſatd City, befozes the 
ſaid pꝛomiſe and agreement; and that the ftperid agreed ka be payd by 
the Plainif{ff, vid exceed tho rate of 34.” faza year : andſo he ſai, that 
his ſaid pzomiſe was voyd in Law. Whereupon the Plaintiff demur⸗ 


red in Law. 2 
that Judgment ought fo be given foz the Plaintiff, 


—— 


And A conceive | 
foz the Plea is utterly inſufficient fo; divers cauſes. | 

It is nat averred, that the Juſtices who did rate the wages, were the 1. 
greater part of the Juftices then reſident within the Caunty,and that ia 
an authozity given to them by the @tatate, which repoſeth this traſt in 
all the Juft ices, oz at leaf in the greater part of them, and therefoze 
this authogity ought to bo purſued, and becauſe it is nat, all that they vid 
bs voyd. : 4 FORTS | 

The Plea is repugnant-in it ſelf,. tz the rate is atlevged to be made . 
after the making of the @tatate, and. befoze the tenth of June in ts 
ſame Act fpecified, (ſcil.) at the @efſions: the 15 Jacob. which is im⸗ 
poſſible to be ſo : foz the tenth vay of June.in the Ao was thecfifth year 
of Elizabeth; and therefoze there is a manifeſt repugmacy: an in 
21 H. 7. 34. One was indicted of Felony done the tenth of May, am 
— = — he vid ſutt̃er him ta eſtape the ard of May, 
diſchar | fi. e 566 dex 4133 <5 
be Juſtices onght to call fo them ſonis grave ten ut the Tonnty 
v3 City, amd it is not allevged here that they wore of the County, and 
without thom they cannot make any Rate : foz the vzvains, 
2. That they ſhall call ſuch to thom :, 2. That they ſhall confer toge- 
ther; ariv'confider of the plenty and ſcarcity; and othet clreamſfances 
Cr Rr Cute Dru Wl Ba 

7. app | Ar 15 Al 5 

03 4 — ſhall call to them one 1620 ritual and another 
Tempwal of the Kings Councsl,may examine maintenamcs, gc. now by 
this none are Judges but the ſatd thzee,anv the other but aCiltants: and 
ſo is upon the Statute of 31 Edw. 1. 12. of Taros. in the Exchequer 
Chamber: But agreed that it is @2roz, if the Chancelloz does not 
call the dther to ſlit, and to ad with theit adviſement, becauſe the 
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copdlng; to the 25 Be. | 


} 


ing 5 


The King and Richard Parker e 
Sir John Webb and Katherin his wife 


— 


Judgment. 


— to te Statute, but ques: no place allevged,: and ene it is 


. And after , ſcil. Killar. 16 Jacob. Abet was: aide toꝛ the 
Plalatiff by all the Court. 


Pride! x 14 Jacob. The King af Richard embers 4 
gainſt Sir John Webb and Katherin his wife. 


Ichard Parker, as well foz the King as as baſe did infoam againſt 
it John Webb and Katherin his wife; the which Katherin the 
18 of May, 13 Jacob. was eighteen years! of age andabove, and was 
Wife of the ſaid Sir Jobo; the which ſai Katherin the ſain 18 of 
May, and always after until now,” being an Inhabitant-at: No 
Charford in the County of. Southampton from the ſaid 18 of May until 
the 18 of May, 14 Jacob, -viz. fo the ſpate of twelve manths, did not 
come to ths afozeſaid Pariſh Church, noa to any other Charch,Chappel, 
02 uſual place of Common Paayer,and did not there remain at the time 
Common Pꝛaper and Divine Der vice; but foz all the ſaid time 
did voluntarily and obffinafsly, without any reaſonable muſe, abſtain 
from the ſame; contrary to the ſuam of the @fatafe, whereby an Aaion 
accened; tothe King and the Jnfozmer, fo have of the ſaid ir John and 
— — n+ th 20 l. m e berꝝ montg ec. whereof: e Antes, 
mer ats moyety, de.r-Hic 
En Defenvants raid, that the ſaid Statuts was made che 15 1 Jan. 
23 of Elizab. and that after the making thereof, via in he Parlia⸗ 


nent "held ho 29 Octob. 28 Elizab. it was enaden, That every 'Of- 


e 
ppen to'be: convicted, tha 

receit of the Exchequer accozbing: to the rate of 20 l. fog 

701 be contained in the Jndictment whereupon 

bad, and alſo fog every month after — 

Indictment oz Condiction, hall pay into the ſaid 

hequer, af and Michaelmas, fo much as ſhall then remain 

| 2ding to the of 50 l. foz every. month after ſuch conviat- 

if; default hall be made in any ſuch payment. that the Queen 

| the Exchequer, tahe, ſeiſe, and enjoy all the 

3s well of * — — — 


un⸗ 


ch 355 Lenſes Family. And, 

(pa the moss of ſuch Dffendozs, 2 That 
| the Indic — — Gall; be made af 
tha ACiſes, oz G deli ere ſuch; In t Wan be made. 
it 1 of ſach Devo; ſhall be 
rendered ta, the Sheriff of the ſame Connty befoze the next Aiſes and 


livery ,and. it ſuch Otkender does not appear at the ſaid next 
iſes and Gaol-delivery, that then upon ſuch default recozben, ;the 


0 ſame ren conviction of (ncþ;DNendoz, as if a Treal by 


1 I hed 6 and recozded. | 

3 — further. ſaid, that the x9 of March, the firit of 
1 — ſames, the Juſtices of Aſiſe an Gadi'deliberp at the Aliſes; 
and the Inftices of Peace at the Quarfer Seſſions, bobs authopity to 
bite enquirg 


— 


9 The King and Richard Parker againſt Sir? 
John Webb and Katherin his wife. 8 


enquire and determine ot all Recuſanfs, as well foz not receiving the 
Communion, as foz not repairing to Church accozving to the fozm of 
the Lawes, inſach manner and fozm as the Juſtices of Aſſiſes and 
Gaol-velivery may do, and alſo ſhall have power to make pꝛoclamation 
whereby a Pzecept ſhall be had foz the rendꝛing the body of the Difent- 
der fo tho Sheriff, befoze the next Aſſiſes oz Gaol-delivery; oz the next 
quarter Scfſions, &c, Fence 2 

And they faid, that befoze the Infozmation, viz. at ths Alliſes and 
Gaol-veliveryheld at Weſtminſter, 8, Auguſt 12 Jac. befoze Sir Henry 
Hobard chief Juffice of the Bench, and Sir Laurence Tanfeild chief 
Baron of the Exchequer,  Auffices of Alliſe and Gaol-velivery in the 
County of Southampton, the ſaid Katherine (by the Dath of Robert 
Pawler@ſquire,8c. ſcil. ninefeen in all) which were ſwozn and chars 
ged to enquire foz the King and the body of the County) was invicev, 
foz that the ſaid Katherine the firſt of April, 11 Jac. was of irteen years 
of ago, and did not repair tothe Pariſh Church of Porthchalford, no: 
+ to any other Church, Chappell, oz uſuall place of Common Paper, 
and was there at the Common Pꝛaper and Divine Service, at any 
time within one month next enſuing the ſatd.firff or April, 11 Iac. but 
did abſtain from the ſame from the ſaid firſt of Aprilfoz amonth, 
contrary to the fozm of divers @fatutes,8c. upon which Jadictment at 
the ſaid Alliſes andGaol-delivery, publick Pzoclathation was made that 
the ſaid Katherine ſhould render her body at the next Alliſes and Gaol⸗ 
velivery, to render to the King accozding to the @fatute, &c. at which 
nert Aﬀiſes and Gaol-delivery, the ſixth af March, 1 Iac. befoze the 
ſaid Juſtices the ſaid Katherine did not render her body accozding to 
the ſaiv Pzoclamation, noz appear upon Necozd, whereupon the ſaid 
Katherine of the Pzemiſſes whereof ſhe was indicted, waslawfally cons 
viced , and yet ſtands convicted accozding to the Statute: And the 
Defenvants further ſaid, that they the afozeſaid Term of Eaſter next 
after the conviction afozeſaid, the ſaid Katherine vivinot pay, noz anp ot᷑ 
them did pay into ths Exchequer, actoꝛding to the rate of twenty pounds 
foz every week contained in the ſaid Indidment, -noz did after the con- 
viction in the ſaid Exchequer, ſo much as then did remain nat payd, ac⸗ 
cozving to the rate of twenty pounds fog every month after ſuch convt⸗ 
«ion, but thereof made default, which conviction afterwards, viz. in 
the Term of S. Michael then next after the conviction as afozeſaiv, by 
the ſaid Sir Henry Hubbert and Laurence Tanfeild, Juffices, &c. was 
extreated and certified into the Exchequer, and ſo there did remain acs 
cozding to the fozm of the Statnte,8c. and the ſaid convicion yet does 
remain in full fozcs, and this they are ready to aver, with that alſo that 
the ſaid Katherine named in the Inkozmation, and the ſaid Katherine 
named in the Indictmenf, are one and the ſame porſon. 

Upon which Plea Pr. Attozney demurred in Law, and the Deten⸗ 
dants did joyn. | ? | 

And A conceive that Judgment onght to be given foz the King, and 
the Infozmer againſt the Defendants. 

In which, firff it is to be conſidered, that neither the Statute of 
28 Eliz. noz the Statute 35 Eliz. which give ſeverall remedies to the 
King fo2 the monthly fozfgiture of twenty pounds given by the 23 Eliz. 
doe not reſtrain the Jnfozmer, but that notwithanding thoſe Sta⸗ 
fntes; any one may infozm againſt any Recuſant, foz not repatring to 
Chureh, againſt the Statate of 23 Eliz. unleffe the Ring hath fir ta⸗ 
ken his remedic againſt him i * the ſame offence, fo2 that was ad⸗ 


judged 
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he King and Richard Parker against Sig — 
Joha Webb and Karhorindus wife, 


Object. 


Anſwer. 


nee ell the Court in P:. Foſters Caſe, 21 Rep. Aupas A helely 


this mill de granted and by the Defendants Councell, e 
— rr that — —.— be 22 . 22 the 
ſuit of the Ming, he all net be punicht foꝛ me aftence again, i 
the ſuit of the Infomer, . 02 gtherwiſe, 5 unjult to punich an ah 
fender twice as one Crime. —2 

And therefoze the chief matter to be conſidered in this Caſe, ist 
nature and fete at this conpigian aga init the wife, aud whether it be 
ſuch a convigion-8s will bar ths Infoamer of his Anfazmation, oz nat. 
And as to that, firff, the woman is invicey here of Me cuſaacꝑ, 
wo claimed aceozding to the ſtatute of 28 Ebz. and He td nat reanl 
yerkouy whereby he is con viqed he this Statute, buf this canbigian 
is nat any Javgment, tos the true woꝛds of the Statuts are, That it the 
party-indirted ſhall not appear, but mans default after ſuch Pioclamia⸗ 
tion, that they upen ſuch default recozyed, this Gail he a ſufficient 
conviction in am of ſuch Offender, as if a Tryall by Uerdic had been 
bad and reco2ned, ſo that ſuch default of appearance is made equivalent 
to a Uerdie be that @tatnte, but not to a Judgment, ſo that now it is 
to be underfCood, that the woman in this Caſe is convided by Werdle 
of Recuſaney, but no Judgment is given. And J-Loacei ve that ſuch 
conviction is po Bar to the Infozmer. ; 
© Foz that this i#@fruitieCe convigion and ſuch a one, as the K 
can taks no-adbantage of, and every convidion that Gail wake a d 
8 the perſon eanvicted, ought to he a legall and abſolute con- 

R tore —— 2 convicted may {ſuffer the 

penalty iwpoſey 023 108k ence. 
Aus that the King can have no benefit of this conviction is ay parent 
fo; the romedygtven ta him by the 28 Eliz. fox the ponalty is to ſeiſe all 
the Gaods, and two parts of the Lands and Leaſes of the Recuſant,but 
the woman here being married hath no Lands oz Gone. and therefoze 
the King cannot date am thing, and the Goods 93 Lands of ber Nuſ⸗ 
band cannot bi taken fe2 his wifes offence, ſhe heing convicted by Aa⸗ 
dictment ouly, to which the husband is as party. f 

But it maybe olyected that the wife may perhaps ſurvive the hul⸗ 
_ andthen'ſhe may have Goods and Lands, and the King may 

e them. 


J anfwer, that firſt, it may be alls that the husband way ſurvive, and 


then the Wing Hail never have any thing, as it is reſolved in D;. Fo- 
ſters Caſe. 2. This Dbjection is upon two poCibilifies; 1. That the 
haskand may firſt dye. 2. That the wife then ſhall have Lands and 
Goods: And 'A have alwates taken it foz a Rule, that a poſſibility 
Hall never fake away a paeſent Action o Duit as is pzoved by di- 
vers Caſes, as in 5. Rep, Hariſons Caſe , and 9. Rep, fol, 108. 
109. ö ä | 
And as it is ſaid in Elmers Caſe 5. Rep. that two poſſibilities cannot 
maintain hoſpitality 03 repair a Churche, ſo I ſay in this caſe, that 
one ſuch poſſibility to recover this penalty fog the King, cannot binder 
the Anfomer of his uit, noz oppoſe the good refozmation of Recu- 
ſants intended by the Statute, foz then all marryed women addicted to 
Popery will be Recuſants upon confidence, that if they «be once con⸗ 
victed by Indictment (the which they themſelves may p2ocure to ba 


in then they ſhall not be ſubject to any penalty during the li des of 
wel 


usbands , who peradventure may ſurvive them, and as it was 


| obſerved in T 3. Foſters Caſe, that married women are the maſt 
- dangerous 


- Victed,8&c, And the Defendants have pleaded, that Pzoclamation was 


John Mitton 
John By. 


dangerous Recuſants, betauſe that they have the education of their 
Childzen and the goverment of their Servants. 

But it may be objected, that if the JInfoszmer may ſue and recover Object. 
againſt the hus band and wife, then if the wife does ſurvive; the King 
ſhall have theſe Lands, and goods accozding to the 28 Eliz. oz may ſus 
the husband and wife, actozding to the 35 Eliz. foz theſe penalties, and 
ſo hall be two wates puniſhed fo; the ſame offence. 

No ſuch inconventence can happen, ta as it is reſolved in Dz.Foſters Anſwer: 
Cale, the recovery of the Jnfozmer being legall ſhall bar the King, as 
in the 19 Ed. 2. where the Teſtatoz was bound in a Recognizance foz 
perfozming of Covenants, this was no bar in debt upon an Obliga⸗ 
tion, but that the Plaintiff may recover, and if after ſuch recovery the | 
Statute be fozfeited, and execution thereupon, the Erecutoz ſhall ; | 
have an Audita Querela, foz2 that he had lawfully adminiſtred the goods 4 
befoze foz payment of the Bonds. 

And after, viz. Mich. 17 Jac. I moved the Court that the Plea of the 
Defendants was inſuffictent, foz that the Statnte did ozdain that upon 
every Jndictment of Recuſancy, pzoclamation ſhould be made, and 
that the body of the Dfender chould be rendzed to the Sheriff of the 
Connty befoze the next Aſiſes oz Gasl-delivery, and if ſuch Dffender 
ſo pzoclatmed, does not appear but makes default, that he ſhall be con⸗ 
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made, that the body of the ſaid Katherine ſhould be rendzed at the next 
Alliſes oz Gaol-delivery,&c. and therefoze ſhe is not convict at all, 
becanſe ſhe was not pzoclaimed accozding to the Statute foz this Pꝛo⸗ 
tlamation differs in two materiall circumſtances from the fozm pze- 
ſcribed by the Statute , fir, in omiſſion ot the Sheriff to whom the 
body is to be rendzed. 2. In tho time foz the Statute limits it to be done 
befoze the nert Aſſiſes,&c. but this Pgoclamation gives a larger time 
(ſcil.) at the Aſſiſes. 

M herenpon all the Court agreed that the Plea was inſafficient foz 
the cauſes afozeſatd, and that now the wife was not convicted by pꝛo⸗ 
clamation. : : 

Wherefoze Judgment was given foz the King and the Infozmer. Jadgment, 


John Mitten Adminiſtrator of George Mitton, of 
Goods not Adminiſtred by Alice Mitton, againſt 


John By. | 


17 an Action of Debt for twenty five pounds, for that iiliam Marqueſs 
of Wincheſter, the twentieth of October, 3o Elis, by Indenture did de- 
viſe to Fohn By the Father of the Defendant, three parts of the Mannor 
of Newnhaw in the County of Sosthampton, excepting all Fines, Reliefs, 
Amerciaments, Courts, Woods, Copies, Fiſhings, and Royalties. Ha- 
bendam from Michae/mat next for one and twenty years, rendring ſin 
ſhillings ten pence Rent, at the Annunciation, and Afichaeimas. | 

The twentieth of Fanxary 1.7 ac. obs By the Father made his Will, and 
made the Defendant his Executor and died poſſeſſed. 

The fourteenth of Novemb. 2 Pacob. the Defendant granted the Term 
to the Inteſtate. : 

The ſixteenth of Novemb. 2 Pac. The Inteftate did grant all the Term 


by Indenture to the Defendant, rendring fifty nine pounds Rent at the 
D 2 Annunciatios 


John Mitton againſt 
John By. 8 


dat e ſichaelmæ, 15 


Anriunciation and Aic hacimas, whereby be entred and had poſſeſſion of 

the Land: and twenty five pounds of the ſaid Rent for half a year endi 
Facob. was behinde to the Plaintiff after the deat 

of che Inteſtate, which yet the Defendant doth not pay, ad dam- 


num, Oe. | 
The Defendant ſays, that the Inteftate the twenty ſixth of Pane, 5 Fac. 
did releaſe by Deed to the Defendant, all Actions, Suits, Debts, Duties, 
from the begining of the world until the day of the date of the ſaid 
writing. 

i berenpon the Plaintiff demurred in Law. 
And I conceive that Judgment ought to be given againſt the Plain 
tiff. 


For that in Littleton 118. If one doth releaſe to another all Demands, 
this is the beſt Releaſe that may be, and ſhall enure to the moſt advan- 
tage of him to whom it is made: For by ſuch Releaſe, all Actions, Real 
and Perſonals, and Appeals and Executions, are gone and extin&: and 
if & man hath title to enter into any Land, by ſuch Releaſe his title is 
gone: and 20 A/. 5. where in an Aſſiſe for Rent, a Releaſe of all De- 
mands was pleaded, and the common Opinion was, that it was good; 
wherefore the Plaintiff was non · ſuited: and 5 Edw. 4. 42. by Dazby : 
A Releaſe of all Demands by a Lord to his Tenant is a good bar and ex- 
tingui of his Seigniory ; for although no Rent was behinde at the 

ing of the Releaſe, yet is the Rent always in Demand: and 6 H. 7. 
15. I the King releaſeth all Demands, yet as to him the Inheritance 
ſhall not be included : But in caſe of Rent or right of Entry by a com- 
mon perſon, and every thing therein * is gone by ſuch Releaſe: 
And 14 H. 8. 9. by Pollard: By Relea ſe of all Demands the Rent is ex- 
tinct, for Rent is to be had by Demand; and if one doth determine the 

he bath to come by a ing, he doth determine the thing it ſelf: 

nd Lit. 118. If a man hath a Rent-ſervice, or Rent-charge, or Com- 
mon of Paſture, by ſuch Releaſe of all Demands, all is gone from the 
Land from whence the ice or Rent is iſſuing, or the Common of 
Paſture : But if one lets Land to another for a year, rendering forty 


- .- ſhillings Rent at Micheelmas, and before the Feaſt does releaſe to the 
Leſſee all Actions, yet after the Feaſt he ſhall have an Action of Debt 


for non payment of the forty ſhillings notwithftanding the Releaſe. And 
40 of L 3. 48. Hillary : By ſuch Releaſe to the Conuſor of a Statute- 
Merchant before the day of payment, the Conuſee (hal! be barred of his 
Action, becauſe that the Duty is always in demand: yet if he releaſe all 
his right in che Land, it is no Bar: 25 Aſſiſ. 7. And Altbam, Caſe, 
Cokes Rep. 153. By a Releaſe of all Demands, not onely all Demands, 
bar:alſo all cauſes of [Demands are releaſed. And there are two manners 
of Demand, it In Deed, and in Law. In Deed : As in every Precipe 
guad reddar, there is an expreſs Demand. In Law: As in every Entry in 
Land, Diſtreſs for Rent, taking and ſeifing of and the like acts in 
P4is, which may be done without words, are Demands in Law. And as 
# Relcaſe of Suits is more large and beneficial-then a Releaſe of Com- 
plaints or Actions, fo a Releaſe of Demands is more large and beneſicial 
then any of them, for by that is releaſed all choſe things that by the 
others are releaſed, and more; for thereby all Freeholds and Inheritances 
are releaſed : a8 in 34 H. 8. Keleaſes go. 6. He who does releaſe all De- 
mands, does exclude himfelf of all Entries, Actions, and Seiſures: And 
Lite. 170. By the Releaſe of all Demands Warranty is releaſed, and yet 
chat is Executory, and the reaſon hereof is, that by the Releaſe of 4 

bx 41 wands, 
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mands, all the means, remedies, and cauſes, that any bath to Lands, Tene- 
ments, Goods or Chattels, are extinct, and by conſequence the right 
and intereſt in all of them. And in 40 Ed. 3. 22. It is debated there 
whether a Releaſe of all Demands by the Lord to the Tenant, to hold 
onely by Rent and Fealty, ſhall bar the Lord to demand reaſonable ayd 
to marry bis Daughter; bur it was — there, that ſuch Releaſe ſhall 
bar the Lord of his Rent, for as it is there ſaid, that is always in demand. 
And 13 K. 2. eAvowry 89. One gives Land in Tayl to hold by Rear, 
Homage and Fealty for all Services and Demands, this does diſcharge the 
Tenant of Relief, (but 18 Ed. 3. 26. contrarium texetur.) And 7 Ed.2. 5 
Avowry 211. Suit at a Leet by reaſon of Reſidency is not diſcharged by a | 
Feoffment to hold by Rent for all Services and Demands, for this ſervice 
is not in reſpect of the Land, but of reſidency of the perſon. And 14 H. 
4. 2. Gilbert de ¶ lare, Earl of Gleceſter, before the Statute of Quia Em 
proves Terrarum, did give Land, parcel of the Honor of Gloceſfter, to 
hold of him as of the Honor, to hold by Homage, Fealty and Rent for 
all Services and Demands : And after long argument it was agreed, and 
hereby the Lord was excludes to have a Fine for alienation, which other- 
wiſe was due from every Tenant of the Honor. And as the Fine was dif 
charged there by the Feoffment, ſo it might have been by Releaſe of ay 
Demands. , I 

And the whole Court agreed, that by this Releaſe of all Demands the 1. 1. ... 
Rent is releaſed, and ſo the Plaintiff ought to be barred : and ſo Paſch. Judiciuth., 


16 7«cob, Judgment was given accordingly. 


Hillar. 13 Jacob. Southern againſt How, + 3 


[ N an Action on the Caſe, foz that the Defenvant the firſt of April, 

5 Jacob, was poſſeſt de quibuſdam Jocalibus artificialibus & contres 
fectis, ( Auglice) artificial and counterfeit Jewels, viz. two Carcanets, 
one pair of Ear-rings, one pair of Pendants, and: one Cozonet, as of 
his pzoper goods : and the Defendant there and then knowing the ſaid 
Jewels to be artificial and counterfeit,” and frauvulently intending to 
ſell them-foz true and perfect Jewels, there and then div deliver them 
to one William Sadock his ſervant, to whom at that time the ſaid Jows 
els were known to be counter leit and artifitial, and did command the 
ſaid William to tranſpozt the ſaid Jewels beyond the Seas into Barbary, 
where the Defendant well knew that tho Plaintiff was reſtving : and 
did further command the laid William, that he would conceal ths cm 
ferfeifnoſs and falſneſs of the ſaid Jewels, and that after his arrival 
he ſhould repair to the Platntif, and ew him the ſaid Jewels foz good 
and true Jewels, and there require the Plaintiff to ſell the ſaid Jewels 
foz good and true Jewels foz the Defendant, to the ing of Barbary, oz 
to any other that would buy them, and that he ſhould receive a p2zice foz 
them as if they were good and true Jewels. 

That the 20 of April, 5 Jacob. the ſatd William did ſail from London 
fo Barbary, and there the 22 June, 5 Jacob. arrtved, and did then re- 
pair to the Plaintif ; and knowing the ſaid Jewels to be artificial any 
connterfelf, did hew them to the Plaintiff foz good and true Jewels, 

and there and then did require the Plaintiff to ſell them foz good and 
true Jewels to Mully Sydan then King of Barbary, and there t then vid 
affirm to the Plaintiff,that the ſatd Jewels were wozth in value 14400 
Ounces of Barbary Monp, amounting to 8 10 l. of Engliſh Pony. And 
the 
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the Plaintiff. not ſuſpecing the laid Jewels to be counterfeit, but con- 
ceiving them to be good and true, dtd receive them of the ſaid William, 
and afterwards (ſcil.) the 22 of Auguſt, 5 Jacob. did offer them to the 
ſaid King of Barbary as good and true Jewels, and there and then vid 
pzocure the ſaid King to buy the ſaid Jewels (not being of the value of 
3000 Dunces ef Barbary Mony, amounting to 1681. 15 s. Engliſh) 
fo2 14400 Dunces of Barbary Pony, amount ing to 8101. which mony 
the Plaintiff the 22 of Auguft, 5 Jacob. received of the ſaid King foz 
the ſaid Jewels fo2 the Defendant, and vid pay the ſaid lum then there 
tothe ſaid William foz the Defeyvant , and the ſaid William, immedi⸗ 
ately after the receit thereof, did ſecretly withdzaw himſelf out of Bar- 
bary, anddid return into England to the Defendant with the ſaid ſum, 
and the firſt of October, 5 Jacob. did pay the ſame to the Defen- 
dant. | 

That the 30 of May, 6 Jac. the ſaid King perceiving the ſaid Jew- 
els to be counterfeit, cauſed the Plaintiff to be arreſted and impꝛiſon⸗ 
ed fog them, and retained htm in pziſon thzee months, and until the 
Plaintiff out of his pꝛoper goods did repay to the ſaid King the ſatv 
44400 Dunces of Barbary Pony. 

That the fir ſt of October, 6 Jac. the Plaintiff gave notice to the 
Defendant of the repair of the ſaid William to him, and of all the pze⸗ 


/ miſſes, and requeſted him to pay fo the Plaintiff the ſaid ſum, which 
yet he hath not payd, ad damnum 2000 Parks. 


The Defendant pleaded Not guilty. 1 5 

The Jury found that the firſt of April, 5 Jac. the Defendant was 
poſſeſt of the ſaid Jewels, and knowing them to be artificial and conn- 
ferfeif; and intending franvulently, foz good and true Jewels vid veli⸗ 
ver them to the ſaid William Sadock, and that it was then well known 
to the ſaid William that the ſaid Jewels were artificial and counterfeit, 
and that the Defendant did command the ſaid William that he Chonld 
tranſpozt the ſaid Jewels into Barbary, where he knew the Plaintitf did 
reſide; and did further give anthozity to the ſaid William to (ell the 
ſald Jewels fo the then King of Barbary, oz to any other perſon that 
would buy them. And ths Jury found that the ſaid William went into 
Barbary, and there, knowing the ſaid Jewels to be artificial and coun- 
terfeit, did ſhew them to the Plaintiff foz good and true Jewels, and did 


- requeſt the Plaintiff to ſell and utter them to the ſaid Mully Sydan foz 


good and right Jewels foz the Defenvant, affirming to the Plaintiff 
that the ſaid Jewels were wozth 14400 Dhinces of Barbary Pony, a- 
mounting to 8 10 l. Engliſh Pony, and that the Plaintiff nat ſuſpeuing 
the ſaid Jewels to be artificial and counterfeit, but conceiving them to 
be good and true Jewels, did receive them of the ſaid William, and pꝛe⸗ 
ſented them to be ſold to the ſaid Ring as good and true Jewels, and 
p20cured the ſaid King: to buy them (not being of the value of 3000 
Dunces of Barbary Pony, amounting to 168 J. 13 s. af Engliſh Mony) 
foz 14400 Dunces of Barbary Mony, amounting to 810 l. Engliſh Mo⸗ 
ny; and the Plaintiff. then and there did receive the ſaid ſum of the 
ſaid King foz the ſaid Jewels foz the Defendant, and payd the ſame: to 
the ſaid William, who after the receit thereof immediately conveyed 
bimſelf out of Barbary to London, and did there pay the ſaid ſum to the 
Defendant ; and that afterwards the ſaid King perceiving the ſaid 
Jewels to be artificial and counterfeit, canſed the Plaintiff to be ar- 
refted and'impaiſoned, and detained him in paiſon tes months, until 


he had repayd to the ſatd King the ſaid 1 4400 Ounces gf Barbary Mony 
8 fo; 
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koꝛ the ſaidJewels, and hat the PlainfiF:did;give notice to the Defen- 
nant ot ali the ſatd pe miles, andrequeEed?þim to rep him the ſatd 
ſum as the Plaintiff had aliedged.' Wut wer ſaid, that the Defenvant 
did nat command the main William that he/thauld conceal the pzavity 02 
camterfelting of the ſatv Jewels, oz that he Mould repair to the Plain» 
tick and hem him the laid eweis foz gad and true Jewel, and to re⸗ 
quire the iatmtit to feli utter the ian Aewels to che ſaid M ing, 82 
other perſon that wouly buy wen z and: tht he received the pzice fog 
— a6 4% Bond and true Jewels, as be the Declaration is up⸗ 
P * T3913 GY A At; 5: 7.415 42 

And it it em io the Coutt upon the whole: matter, that the Delfen⸗ 
vant is guilty, the found fogthe Piatutitk, and did at igu 642 l. dama⸗ 
— and four Parks cos; undlit nat, then they found kvz the Defen- 
And A conceive that Judgment onghfitobe given agaiutt the Plain, 
tif, and that this Adlon does not lie againſt the Defenvant, foz four 
Reaſors. © JT 

It does appear b the Pigintiffsown-Declaratian that theſe Jewels 
were not coumerteit, but omelꝑ of «eſs value then the mony fo; which 
they wereſold>foz although the platutit in his declaration termeth them 
to be counterfeit Jewels, vet he ackadinledgeth them ti be wozth 168 l. 
158. /03 ds near that value us may de:; foz in as much as he averrey 
thom, not to be of the value of 168 J. 158. this being bis ownaver- 
ment, it ſhall be taken molt'Econgly agatnſt Himſelf: (heil.) that 'thay 
were verp neat that value; and ik they were of that value, it ax | 
to the Court that they could not be counterfeit, although they were not 
of lo great vane as was payd fo them: And the value aud estimation 
of Jewels is always as the Buyer will account of them ann effeem 
them: as Michaelm. 38 an 39 Hlizab. Common Bench : where Da- 
venport bzonght an An 
Plaintiff declared, thatho was pole} of an Ewer of ſilber to the va⸗ 
lne of 500 l. and did give the ſame to A. to tranſpozt beyond ea, and 
ts fell the lame there and to give an account thereof to him, and that 
A. had bzoken it, and converted it to his own uſe: whereupon the now 
Platntitk bꝛoughe his Actionion the Caſe againſt A. ad damnum 500 l. 
whereupon they were at iſſue. and the Defervant vid malt de⸗ 
poſe, that it was woxth but 180 I. wherenpon the Jury gave but 200 l. 
damages: Andadjubgevthat the Acian would not lie, and chictly be- 
cauſe that the value of ſach things are ſo uncertain, that ſame value 
them higher then others | | 

Alſo the Uerdict doth vary from the Declaration in thzee material 
points: 1. The Defendant doth not virec dis Servant to the Plain⸗ 
tif. 2. The Defendant vid not command him to conceal the connter- 
feifncſs of the Jewels. 3. Be did not command the Servant to ſell them 
as good Jewels. 1715 9 2 5 

No Action on the Caſe lies, although this fact ban been done by the 
Detendant himſelf: as 11 Ed. 4. 6. It one ſells Clothes, and doth 
warrant them fo be ſo long, and they are not, an Action on the Caſe 
lies; but there onght to be an crpzeſs warranty, and that ought to be 
made at the time of the ale, oz elſe no Action ties, And F. N. B. 94 C. 
If one doth fell a Poſe, and warrant him to be ſound, and he is not, an 
Action lies: ſs it one ſells coʒrupt Wine, and warrants if to be good, 
an Acton lies: but unleſs he warrant the Bozſe o Wine to 2 
no Acton lies; foz the Buyer is at vis peril, any his eves and his tele 


an Auten on the Caſe'againit Sympſun, wherein the 


t. 
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3. 


muſt be his junges in this cale: v and in * 14. The Plaintif des 
Klare, that the /Defenvarit ſolv<arupted Wine to him, knowing the 
ſame to be coprupted': the Defendant ſaiv;:thathe gave the Plainti# 
u taſte of the'Wine, aum that He agreed"thab it was goon Mine, any 
the Agion 5 Ind 13 H. 4.1. Af —— 
blinde, aud warrants” hint to be ſounds no Action lies, becauſe 
I may lee whether he be Hinder ag net; ; bubatherwiſe, where he hath a 
vileale. in his bade, which A tannmt difcern. 0 Vain 24.07 gig] 13 
- Montague. Ya wghtto have thewed that be was legally imyziſoned, 
and compelled to pay the Pony, fo2 otherwiſe he cannot have an Action; 
as in 13 H, 4.6, A — 'of: things between thoſe things 
| | - as Jewels:; alſo the ſaid William 
fell Amel, and he gannst au- 


ozother. 
againſt mo. [Mantis — 03 en —— to ſell 
—— — þim,no2 tu un other perſon in certain. Vide Dofor and 


. — EET that the Plaintif was lawfully indemnified, fog 
is onely alledged and found, that he was i oned by the Bing uns 
3 but it is not alledgen oz found, that this was done by a legal 
courſe, m accozding to the Lato nt that Country, but onely by the ab- 
ſolute power of: that King, and therefoze- the Plainfiff can have no 
remedy, although there had been a Marranty : as Cook. 5 Rep, Noke 
and Anders Caſe: If Leſſee faz years be onted by a ftranger without 
title, he ſhall not have an Acton of Covenant. 

And this Caſe was argued by Crook fozthe Plaintiff, and by me foz 
the Defendant, 29 Janus, 15 Jacob. at which time the Court ſeemed 
1 
argued venport and oventry t e Kings ®0- 
licitoz foz the Defendant, at which time Montague, Doderidge, and 


— 9 agreed, that the Action would not lie, and Crook was ab- 
Judgment, - — 


And afterwards, Michael, 16 Jac. Judgment was given by all the 
Court: r os ee llam. 


Trinic. 15 Jacob. Lingen againſt Payn. 


[2 an Action of Debt upon a Bond of 4001, made the third of 
October, 12 Jacob. and the Defendant vemanded Oyer of the Db- 
tigation, and of the Condition; which was, That whereas the Plaintiff 
had deviſed to Robert Pawkins the Farm of Willtamfhozp in the 
8 Gloteſter, until the Feaſt of Sr. Michael the Archangel next, 

upon the ſaid Feaft day, or any time after, upon re- 
queſt made by the "Plaincif, his Heirs, or Afligns, ſhould — — 
poſſeſſion 


— 


-Lingen againſt ds, 
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poſſeſſion of the ſaid Farm to the ſaid Plaintiff, his Heirs or Aſſigns, and 
permit the ſaid Plaintiff, his Heirs or Aſſignb, to have and enjoy the ſame 
after ſuch requeſt; and alſo if the ſaid Robert in the mean time ſhall 
not give nor ſell any Wood, nor commit any waſte in the ſaid Farm, that 
then the Obligation ſhould: be voyd. 7 

The Defendant ſaid, that the Plaintiff, oz his Aſſigns, upon the ſaid 
Feaſt, oz at anyfime after, and befoze the Bill, did not require the 
ſaid Robert to deliver to the Plaintiff the poſſeſſion of the ſaid Farm, 
and that the ſatd-Robert, from the time of the making of the ſaid Bond, 
unto the ſaid Feaſt, did not give oz ſell any Wood, noz make any 
waſte upon the pzemilſes. 

That the 13 of June, 12 Jacob. the ſaid Robert being poſteſt of the 
ſaid Farm, and the Plaintiff being ſeiſed in Fee of the Reverſion of 
the ſaid Farm; ths Plaintiff, together with John Welford, by Anden⸗ 
ture made at W. between the Plaintiff and the ſaid John Welford of 
the one part, and Richard Powle arld Henry Powle of the other part, 
and inrolled in this Court within ſtx weeks, foz 17001. payd to the 
Plaintiff, did bargain and ſell to the ſaid Richard and Henry Powle the 
Reverſfbn of the ſaid Farm, habendum to them and their Peirs ; 
And the 30 of Septemb. 13 Jacob. being the next dap after the ſaid 
Feaſt, the ſaid Richard and Henry Powle, as the Aſſigns of the ſaid 
Plaintiff, at the ſaid Farm in W. afozeſato, did requeſt the ſaid Robert 
to deliver the poſſeſſion of the ſaid Farm to the ſaiv Richard and Henry, 


* 


which he did refuſe. | i a | 

That the ſai» Richard and Henry Powle/did not require the ſaid Ro- 
bert fo deliver to them the poſſefſion of the ſais Farm the laid 30 of 
September, the 13 Jac. upon which they were at iſſue. | 
The Jury found the poſſeſſion: of the ſaid Robert Hawkins, and the 
ſeifin of the Plaintiff, and the bargain and ſale, and that Henry Powle, 
31 Septemb. 13 Jac. did alone come to the capital Meſſuage of the ſaid 
Farm, without any notice giden befozz of his coming to the ſaid 
Youſe, and there then, as Allignee of the Plaintiff, did require the 
ſaid Robert Hawkins to deliver the poſſeſſion of the ſaid Farm accoad- 
ing to the effect of the condition afozeſajd, and that the poſſeſſion of tho 
fai> Farm was not delivered accozding to the tenoz of the ſaid wziting ; 
but the poſſeſſion of the ſaid Farm was kept from the ſaid Richard and 
Henry Powle. And if it ſeems to the Court upon this matter, that the 
ſaid Richard and Henry did require the ſaid Robert to deliver to them 
the poſſeſſion of the ſaid Farm, then they found it ſo, and did aſſeſs 
cots and damages: and ik not, they found foz tho Defenvant. 

And A conceive that Judgment ought to be given foz the Plains 


tiff. > f 1 ; ? 

Foz in Tookers Caſe, 2 Report, by Popham : Every ad made by 
one Joynt-tenant foz the benefif of him and his companion, ſhall binde 
the other, as payment by one diſcharges the other; and one may pꝛe⸗ 
judice the other in the p2ofits : as where a Ward does happen to two 
Joyn-fenants, and one diſtrains foz the ſervices which is a waver of the 
Wardſhip, by 1 Ed. 3. this ſhall binde the other.. WA 

And if two Joynt-tenanfs be diCeiſed, and one enters, this is in 
Law the entry of both, and ſo it ſhall be pleaded; fo2 when an act is 
made by one, the Law ſhall adjudg this to be made by him in whoſe 
right it is made: as in 32 Ed. 3. Bar 264. Af one be bound to tnfeoff- 
another ſuch a day, if he be ready by his Attozny to do it, it is fuffici- 


ont, foz the Law takes the ad of the 2 * to be the act of the party: 


47 
2 


Bar; 


Replication? 


Rejoynder. 


ns 
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we: 


| Agard againſt Wilde 
13 and others. 


— — 


ObjeR. 


Judgment, 


Rot. 459. 


* 


then the Action lies. | 

And ſo here, the matter of the iſſne is, whether a legal requeſt of 
the delivery of the poſſeTion was made oz not: and if it were made 
by the Attozneys of the Bargainees, that in Law ſhall be taken to be 
he act of themſelves, and ſoſhall be pleaded : and ſo was it Adiudged 


— 


# 


in this Court, Hillar. 37 Eliz. in Jordans Caſe : Vide Dyer 354. 
But 


it may be gkjeted, That Hawkins had notice of the War- 
te, and therefoze the Defendant ſhall fozfeit the Ob⸗ 
as in Mallories 5 Rep. and Francis Caſe, 8 Rep. 92. in an En⸗ 
on condition. 5 | 
anſwer, That the Defendant hath bound himſelf by the Obliga⸗ 
lawkins hould deliver the poſſeſſion to his Aigns, any 
he muſt take notice thereof at his peril : as in 18 Ed. 4. 24; 
An Obligation upon condition that the Defendant ſhould account be» 
foze an Auvitoz to be aCigned, when he ſhouly be reguirev, and to pay 
rrearages ; and it was pleaded, that he did account befoze ſuch an 
aTigned by the Plaintiff, and was ready fo pay the Arrear- 


Audi | 
ages, if the Auditoz would give notice, ec. and it was held inſutficient, 


take notice at his peril: alſd it is pleaded, and found, 


the 
he had no notice; but by his Plea p 
wer” =" after Judgment was given foz the Plaintiff, by all the Court. 


Michaelm. 15 Jacob. Agard againſt Wilde and others. 


[ an Action on the Caſe, fo that the Plaintiff is and was of good 
name and fame, and yet tbe Defendants malictonfly intending to 
tanſe the Pli to be reputed a Common Barretoz, the 27 of No- 
vember, ths 14 Jacob. did falſly and maliciouſi pzocure the Plaintiff 
to be indiced in this Court, that he was a Common Warretoz, and a 


Wifurber-of the Peace at Edmonton in the County of Middleſex, ad 
communem di 


i & inquietationem omninm inhabitantium ibi- 
dem. To which Andiament the Plaintif, Jovis poſt Octab. Hillar. 
14 Jac. did plead Not guilty, wherenpon{Cue, xc. and the nowPlain- 
tiff was acquitted by Uerdic and Judgment, to his damage of 300 l. ec. 

The faiy John Wilde ſaid, That at the time of the Andiament he 
and William Smith were impannelled in the great Inqueſt foz the ſaid 
County, and then in this Court were ſwozn to inquire upon their * 

0 
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Agard againſt Wilde 
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atom, 


of all Felonies, Treſpaſes, and miſvemeanozs done within the atv 
County; and ſo being \woza, having evidence upon oath of good and 
loyal men given to the ſaid Deſendant and the reſt of his Fellow- 
Jurozs. The:ſaid John Wilde, and the other Jurozs, there anv then 
upon their oaths, foz the Andtament mentioned in the Declaration, did 
india the Plaintiff foz the ſaid Dffence mentioned in the ſaid Declavas 
Upon which Plea the Plaintiff demurred in Law. | 
And J conceive that Judgment ought to bs given againft the Plain 
tick, foz in as much as the Defendant was ſwozn of the Inqueſt, any 
he and the other Jurozs upon good evidence did invic the Plaintitk, 
it cannot be:pzeſumed that he did this on malice, but it was done in 
zeal to Juſtice by reaſon of his oath : and although it be true that he 
and the other Defendants did pzocure the Plaintiff to be inviced of 
malice without juſt canſe, yet now the oath of the Defeuvant bath viſs 
charged himſelf- of the pzecedent wzong, as may-be pzovey by. many 
Books: 21 Edw. 3. 17. 4. In a Conſpiracy foz indicting the Plaintiff 
of Felony, the Defendant pleaded that he was ſwozn of the Inqueſt 
to enquire at the Leet of the Lozd Zouch, and that he and the reit of 
the Jury did indict the Plaintiff upon their oath : and there Thorp ſaiv, 
Chat Conſpiratozs- are always in fault: and when one is of the An- 
quoſt, and \wozn to ſpeak the truth, that which he ſaith then is upon his 
oath, and not of Conſpiracy; and there is no reaſon to accuſe one of 
Conſpiracy, where he does nothing. SS e 7H 
7H. 4. 31. In a Conſpiracy to pzocure the Plainfiff to be indicted of 
a Treſpaſs, the Defendant ſaid, That they were impannelled foz the 
King befoze the Juſtices of Peace in the County of Norfolk, and that 
which they did was upon their oaths : Judgment, xc.' The Plaintiff 
replyed, that there was no ſach Recozd, and becanſe the Defendants 
failed of the Recozd foz two vays, Judgment was given fo2 the Plain- 
tiff. 8 H. 4. 6. The Defendants pleaded that they were indicted : the 
Plaintiff replyed, that they pꝛocured the Sheriff to return them. 
Gaſcoigne, There is no —— but that the Aurozs ſhall che excuſed 
of Conſpiracy, by reaſon of their daths: Vide 20 H. 5. 5. and 19 H. 6. 19. 
4 H. 6. 23. And Nat. Brevium 115. C. and D. it is put foz a rule, that 


a Mit of-Conſpiracy will not lie againſt the Jnvicozs themſelves, 


and if Jurozs be wozu to;enquire,qc. and after ſome ol them be viſ- 
charged by the Juſtices, they ſhall not be puniched foz. any ſuch mat 
ter, becanſe it was when they were ſwoꝛn; but if they conſpire after- 
wards, they may be charged with a Conſpiracy. And Stamford 173. 
it after the Conſpiracy the Conſpiratozs are ſwozn on the Inqueſt to 
enquire, xc. and they with the others of the Jury vs indid him againſt 
whom they do conſpire, no M zit of Conſpiracy will lie againſt them, 
becauſe ſuch thing cannot be intended falſe oz malicious, becauſe they 
do it on their oaths, and that with others beſides thoniſelves: The 


ſame Law where after the Conſpiratozs are ſwozn and have ſpoken . 


with their companions, they are diſcharged by the Juſtices, yet by rea⸗ 
ſon that they were once ſwozn, and the Conſpiracy therefoze diſcharged. 
And Old Book of Entr. 1 22. a. In a Wit of Conſpiracy'to pzocure 
the Plaintiff to be invicted of Felony, one of the Defendants plead- 
ed Not guilty, and the other that he was one of the Indictozs, in the 
ſame manner as our Plea is, without any Travers, and the Plaintiff re- 
plyed nul tiel Record, upon which they were at iffue,xc. and in the ſame 


Book ars four ofher pzeſivents, in all which the ſame Bars are pleaded. 
W 3 And 


| 132 / Thomas Muſchamp Knight; &c. againſt 7 
ü Colan Bluer, Michael Satnpſon, &c. 5% 


; Y _ iſo-ancther pzeſident where the ſame Bar is pleaded , to 
Ah He e 
he 


which | epiyed, that the Defendant after the conſpiracy of 
his: Capin did pcure the Sheriff to impannel and return him to be 
of the. be intent that be chould india the Plaintiff. | | 
«i Aiſo this Jupictment.is-inſufficient in other reſpects t 1. The con- 

s, a&commugem difturbationem & inquietatem omnium inbabi» 
tantium ibidem: the which woꝛd [ibidem}] does refer onely to Edmon- 


Ped 


$4 


\ 
* 
— 


nent was voyd as to him. And Dyer 286. If the-offencs 
diet ment be pardoned by a general pardon, and yet the party 
eads Not guilty, and is acquitted, he ſhall not have a Conſpiracy be⸗ 
uſe de / was in no Jeopardy. I 
* . Anp this Caſe being moved by Chilbora @erjeant, and George 
Crook fog the-Plaintiff, the. fourth of February, 15 Jacob. J thewed 
the Caurt, that the Plea was good, foz the reaſons and anthozities 
akaze cited, and alſo that the Indictment was inſafficient foz the Reas 


And therekgze Auvgment was given : Quod querens nihil caperer 


Judgment, 


7 
$ % 
% 


Michaelmss, Thomas Muſchamp Knight, and Margaret his wife, 
15 lb. and Thomas Lock Eſq; and Jane his wife a- 
ainſt Colan Bluet, Michael Sampſon, Edward 

Fenn and Elizabeth his wife. 


In the Ex. g an Action of Treſpaſs, foz that the Defendants the firſt of Janua- 
chequer. ; ry, 14 Jacob. by fozce and arms the Cloſe of the Plaintiff at Tot- 
| tenham did bzeak and enter, & poſſeſſionem tenementorum predic, a 
—.— primo Jannarii uſque diem billæ (ſcil'J 20 Mai, 15 Jacob. ha- 
uerunt. tenuerunt & cuſtodierunt ad damnum 40 l. Quo minus, &c. 
The Defendants pleaded Not guilty. | 

The Jury found, that befoze the Mreſpaſs @ir William Lock Knight 
was ſeiſed in Fee of the laid Tenements, and held them in @ocage, 
and that he and Matthew Lock his fon were Joynt-tenanfs in Fee of 
— other Copphold Lands in Tottenham, and that he had iffne Thomas, 

Matthew, John, Henry, and Michael. 29 
That 
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PPP 


Thomas Muſchamp Knight, c. agai 
Cohan Bluet, Michael-Sam ora, oo 


That the 15 Martii, 1549. Sir William made his Will in wziting, 
and thereby did deviſe theſs Tenements to Henry and Michael in theſe 
I give to Thomas, Matthew, John, Yenry, and Michael, my five 
Sons, my dwelling Houſe in Bow-lane, and my Houſe at the Lock in 


Cheap, and my Houſe at the Boll in Cheap, to the intent that they or 


ſome of them may dwell in them, and keep the Retaining Shop ſtiſl in 

my name to continue there. | 
Item, I give to John Lock my Houſe that Paris dwelleth in. 
I give to Yenry Lock my Houſe that John Edwards dwelleth in. 

F Lo Michael Lock che three Houſes wherein M. B. and P. 
I give io Yenry Lack the Houſe that Kew dwelleth in. 

I giveto Matthew Lock the two Houſes wherein &. and CT. dwell. 

I give to Yenry and Michael Lock all my Houſes in the Poultry, 

8 , and St. Johns, and a Houſe that Goodman dwell- 

in. 

I give to Patthew Lock all my Houſes at Dowgate and in the 


Uintry. | | 

I give to Thomas Lock all my Houſes in Cheap lying in ff. Peters 
Pari | uns 7 ; 
I give co Thomas Liek-my Land at Martin and Mimbleton, that 


I may give him, except one Farm called Martin Yolts, which I give to 


Penrp and Michael Lock. | : 
I give to all my five Sons the half of the Leg Entry which I pur- 
nd as touching my Lands at Tottenham. on Matthew is j 
Purchaſer with ws. the moſt, and the reſt of all — — 2 — 
there which is Freehold, I give to Henry and Michaeli Lock, upon this 
condition, that if they ſhall ſell it to any man but to Matthew Lock 
my Son, then he to enter upon it, as of my Gift, by this my Will. 

Item, All the Houſes and Lands that I have given joyntly betwixt 
my Sons, is, That they ſhall bear part and part like, going out of all my 
Houſes and Lands, upon my Bleſſing, as well Freehold as Copyhold, to 
pꝛy to my Wife Elizabeth for Dowry 40 l. every year, during her liſe, 
out of all my Lands and Houſes, as well Copyhold as Freehold ; for 
which Sum I am bound, as appeareth by certain Indentures, &c. and 
which of my Sons refuſeth to bear his pare of the aforeſaid Sum of 401, 
I will that he or they ſhall enjoy no part of my Bequeſt by metothem 
oven in this my Will, but my Gift given to him op them to go to the 
reſt of my well-willing Sons which be content to fulfil this my Will and 
Bond that Iam bound 1n to be performed. | 


Hir William Lock vyed ſeiſed, and Elizabeth his Wife did ſurvive © 


W and Michael did enter into the ſaiv Tenements, and payd 
their parts of the ſaid. 40 l. to the ſaid Elizabeth: Henry dyes, and 
Michael payd his part of the ſaid 40 l. 8 

Thomas Lock was Hon and Meir cf the ſatd Hir William, and had 
iue Matthew Lock his Don and Heir, and dyes. 

Matthew, the Don of Thomas, de biſeth the ſaid Tenements to the 
Plaintiffs, habendum from the death of the ſain Michael foz ſeven 


years. ; 
The 28 of July, 15 Jacob. Michael Lock dyed feiſed of the ſaid Te- 


And 


* 


— 


Thomas Muſchamp Knight, &c. againſt 
Colan Bluet, Michael Sampſon, &c. 


The Caſe. 


Ans the laid Colan Bluet, Michael Sampſon, and Elizabeth Jenny the 

Defendants, are the nert Heirs ok the ſaid Michael; and that the ſaid 
Bluet, Sampſon, and Jenny, in the right of the ſais Elizabeth his Wu ife, 
after the death of the ſaid Michael Lock, did enter, upon whom the 
Plaintiffs did enter, upon wham the 'Defenvants re-entred, and made 

But whether the Sntry af the Plaintiffs was legal oz not, the Jury 
did doubt: and if legal, they found foz the Plaintiff, if not; fox the Des 
fendants. 5 : EA IL ol 48 | wrt 

And I-concetive that Judgment ought to be given foz the Plaintiffs, 
foz I conceive that Henry and Michael Lock had but an Eftate foz their 
lives by this Deviſe, which by their deaths ig ended, ſo that nothing 
can deſcend to the Yeirs of Michael being the ſurvives, and byiconſs- 
quence the Leaſe made to the Plaintiffs by Matthew Lock the Betr of 
the De viloz, is good, and the Entry of the Piaintiffs is lawfal: + - 

And the Caſe upon tho whole matter Jconceive ta be this: 

Sir William Lock being ſeiſed of certain Land in Fee, and being 
Joynt-tenant with Matthew Lock, one of his ons, of Copphold Wand 
within the ſame Town, had iſſue Henry, Michael, Thomas, and two 
other Sons, and by his Will did de viſe to hin Mons divers Lands ſe- 
verally : And after ſays, Touching my Lands at C. my Son Matthew 
is joyned Purchaſer with me already of the moſt, and the reſt of all my 
Land there, which is Freehold, I. give co Heut and Michael, upon con- 
dition, that if they ſell ic to any but to Matthew my Son, then he to en- 
ter as of my Gift: and then he veclares, That of all theſe Bequeſts his 
Sons ſhall bear part and part like, out of all his Copyhold Lands and 


Free, to pay to Elizabeth his wife for her Dowry 40 l. a year during her 


life; and that Son which ſhall refuſe to bear his parc, ſhall not enjoy a 
part of his Bequeſt, but it ſhall be to the reſidue, c. Dir William Loc 
dyes, Henry and Michael enter, and pay their parts of the 40 l. Hen- 
ry dyes, and then Michael des: And now the Mueſtion is, TU ether 
the Defendants, being YVeirs of Michael, hall have the Land, oz the 
who claim under the Deviſoz 2 ?? 

And foz the better arguing of this Caſe : J will fr it obſerve, that 
here is not any expꝛeſs wozvs of limitation of an Eftate, to make any 
greater Eftate to paſs then an Eſtate foz life: and then J will ſhew, 
that here are no wozds in any part of this Will to ignifie any certain 
intention in the Deviſoz to make an Eſtate of Inheritance to paſs by 


And as to the firft, the Deviſe is onely to bis two ſons : viz. The 
reſt of all my Houſes and Lands there, which is Freehold, I give to Hen- 
ry and Michael Lock: and theſe are all the wozds of limitation of the 
Efate; and theſe, without queſtion, in a Deed oz Feoffment, will 
not —— — — — is Littleton 1. Al one 
purchale Land in per petuum, 83 m and his Aſſigns in perpetuum, 
this is but an Eftate foz life, becauſe it wants theſe wozds, his Heirs, 
which wozds make the Inheritance in all Feoffments and Gzants , 
and this is an infallible Rule in G2ants, unleſs it be in ſome ſpectal 
Caſes, as in Frankmarriage oz Frankalmoine, which being wozds 
of art, do paſs an Inheritance with theſe wozys, Heirs, - 

And in Caſes of Gzants, no intention of the Gzantoz, although it 
be apparent in the Gzant, will make an eſtate of Inberitance fo paſs : 
as in 19 Hl. 6. 73. 20 H. 6.36. A Gift to B. and C. & hæredibus, with Wars 
ranty to them and their Peirs, is no Fee-ſimple, becauſe the m_ 
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Thomas Mulchamp Knight, Ce againſtQ 
Colan Bluet, Michael Sampſon, &cc. 


dt limitation are incer — to whom hzredibus ſhall be referred, 
ſo all one as if it were omitted: and then the clauſe of Warranty, al⸗ 
thangh it does declare a certain intent to give an Eſtate in Fee, will 
not amend the matter in a Pꝛant. And bo in the 1 Rep. Shelleys Caſs: 
if one gives Land ta aue, & liberis, 82; eitibus ſuis, 02 ſemini ſuo, it is 
but an Eſtate foz life, and not an Tate tn Tayl, vet there is an ap- 
parent intent, but that will not ſuffice in a Gzant- 
But A agree, that in Caſe of a Deviſe, although the apt wozvs to 


—— 


' make an ©ftate of Inheritance to paſs are omitted, vet it the intent 


of the Peviſoz does appear by any expzeſs matter contained in the 
Mill, an Eſtate of Inheritance Hall paſs, foz it is ſufficient to paſs 
the Inheritance. And ſo Lice. 133. 6. 19H. 8.9.6. If ons de viſeth 
Land, fo another in perpetuum, the De viſe by theſe wozds ſhall bar an 
Eltate in Fee: ſo if. one deviſe Land to another, to give, diſpoſe, q 
5 = once „this is an Cate in Fee-ſimple: 19H. 8. 9. 6. 
7 W.O.D. * ; 
wat ot (aka hath reſtrained ſuch intent. 

Foz firlf, . 
Toz although in Scholaſticas Caſe, in the Comment, it is ſaid, that a 
Will is line to an Act of Parliament, yet a Mill cannot alter the 
Law, oz make a new fam of an Eſtate, which is not allowed by the 
Rules of Law, as amAct-of-Yarliament-is ; and fo adjudged in the 
Common Bench, Hillar. 37 Eliz. between Jermin and Aſcot, Cooks 


. 1 Rep. 85. in Corbets Caſe: That by a Deviſe a man cannot give an 


Eſtate, and determine part thereot by à condition, and make the res 
due to continue. And if Land be deviſed to one in Tayl, he cannot 
determine the Eſtate as to the De hiſee himſelf, and yet pzeſerve the 
Ettate to the iſſue : as was endeavozed in this Caſe. | 
And 28 and 29H. 8. Dyer 33, If Lam be deviſed to one in Fee, 
and it he does not perfozm yy Act, the Land ſhall remain to an- 
other, the remainder is voyp, lo no. ſuch remainder can be limited by 
the Rules. of ae. 8 
This intent ought to be expzeſt in the Will, and collected ont of 
the woꝛds of the Will, and cannot be averred oz ſupplped by any faz- 
reign matter, as in Matthew Manning: Caſe, 8 Rep. 95. 6. Always the 
intention of the Deviſoz; expzeſſed in bis Mill, is the beſt Oxpoſitaz, 
Directo2, and Diſpoſer of his wozds, And Lozd Cheyreys Caſe, 5 Rep, 
68. fir Thomas Cheyrey deviſed certain Land to Henry his Don, and 
the Veirs males of his body, the remainder to Thomas Cheyrey of 
Wgodley, and the Heirs males of his body, upon condition, That he 
or they or any of them ſhall not alien: and the Queſtion was, whether 
there could be an averment, that the intent of the Deviſoz: was to re- 
ffrain H. and his Heirs from aliening? and reſolved that no ſuch aver- 
ment could be received, foz conftruction of Wills ought to be collected 
ont of the cf the Mill. N 2 | : 
The intent of the Deviſoz onght to be manifeſt and certain, and not 
publons, as in a Deviſe of Land to one fon ever, here the intent is to 
give an Eſtate in Fee-Gmple, foz no other Eſtate can continue foz 


A 


Heir, that it Gall remain to another, his intent a twrs, that the 
wozd His in the firſt Deviſe hall be taken foz the Belts of his body; 
foz the Law will ſooner pꝛeſume him to be dead without iſſue, then to 


ever: ſo if the deviſe be to one and his Peirs, and if he ae 8 


' be dead without Weir. 


And 


and 


to be agreeable to Law, and not repugnanf fo it; 


— — e lt 


Thomas Muſchamp night, Kc. againſt ; 
/ Clan Bluct, Michael Sartplon;8&c? & 


* . _——— 


0zAnd'now to examine gur Cale with the Rules'of Aw: Where are 
ther clauſes in this Mill, as I conceive, upon which the pzetences 
ut the Delendants are founded to have an @ffate in Fee pals by this 
Seviſe, to which 1 ſhall make anſwer ſeverally. 3 

The pꝛecedent clauſe to the Deviſe: And as touching my Lands at 
T: my Son Matthew is joyned Purchaſer with me of the * the 
reſt of all my Houſes and Lands there, which is Freehold, I give to Penry 
and Michael Wock, Arc. And as ta this, A conceive: that here is no 
colour to enlarge the Eftate to the Deviſees, but this clanſe is onely 
a 'vefcription'sf Land which he does not intend to deviſe; and which in 
truth he cannot deviſe, becauſe that Matthew dught to have it by ſarvi, 
voz; and is pzincipally named therein, becauſe of pzeventing any que- 
tion between Matthew and the two Deviſees after his death; foz 
otherwiſe they might perhaps have pꝛetended that all the Lands in T. 
thould paſs to them efpecially, becauſe they were purchaſed as it might, 
very well be pzeſumed, with the mony of the Deviſoz, and he was re- 
puted owner thereof, but theſe wozds make no Declaration as to the 
Eftate which he intends to demiſe to Henry and Michael. . 
The Condition q limitation annexed to the Devile, in theſe wozds * 
Upon condition, that if. they ſell it to any man but to Matthew Lock 
my Son, then he to enter upon it as of my gift, by this my Will: and I 
tonceive that this clauſe does not ſhewany intent ot the Deviſoz to en⸗ 
large the Effate firlt limited to Henry and Michael, b to give an Eſtate 
in Fes to them; foz it is not if they alien in Fee oz in Tail, oz if they 
oz their: Peirs vo alien, which wozds, oz any woꝛds to ſuch intent, 
would have declared a manifeſt intention that the Deviſees ſhonld have 
a'Fee-fimple : but here an altenation in generab onely is rettrained, 
which ought to be taken foz a legal altenation, and ſuch a une as they 
may make by reaſon ot the Tate deviſed to them. 


And that it Wall be lo intended,” fir; it is to be conſidered, that this 
condition is a reſtraint annexed. to the Eſtate, and is as a Convind to 


the Eftate, and therefoze cannot be p;operly moze large then the Eſtate 
it ſelf —— —.— that —.— + — in an Adu⸗ 
rante oughtto operate upon te, 93 ng vefoze granted: as 
in the Comment; 350. Zouches Caſe : An 2 is an exemption 
of. - | in the general wozds,- and if it be not contained in 
the-generality/-4t tan be no exception in the ſpecialty, and therefoze 
{fone doth teaſe W. acre, excepting B. acre, the exceptfon is 


vain. : 

his exception of alienation is moze pzoper to be annexed to ang?- 
ſtate fo2 life, then in fee; foz he who makes a Leaſe fo life oz years, 
may refrain theLefee by condition, that de wall not alien, but the 
Feoffoz tanndt re ſtrain the Feoffee from aliening: as in Lictleron 84. 
Af a Feoffment-be made on condition that the Fectfee ſhall not alien, 
the Condition is voyd, foz the Feotfee hath power to alien ts whom be 
will, foz if that condition were good, that would take from him the 
power which the Law gives him, which wogld be againſt Reaſon : but 
if the Condition be, that he ſhaltnot alien to ſuch a perſon, naming 
the perſon, oz anyof his Yetrs oz his ius, this is a good Condition, 
becauſe it talks Wot atday the power to alten in Fee. And Vernons 
Cale, 4 Rep. g. An Ettate in Fee, conveyed by the Pasband cz 
his Anceſtoʒ to'a woman foz her Aopnture, is not a Joputure within 
the Statute of 11 H. 7. which reftrains alienations made by women: 
foz to re ſtrain ſuch an Eſtate as cannot be aliened, is repugnant and 
c iy i again it 


% 


« , 
6 


Thomas Muſchamp Knight, c againſt? 
Colan Bluet, Michael Sampſon, &c. 


againſt the Rule of Law, and therefoze not within the intention of — 


Vut it hath been objected on the other fide; 1. That this Condition Obica 
is not voyd, becauſe it doth not reſtrain all their power, but leaves 


them to tho liberty to alien to Matthew. 2. If the condition be voyd, yet 
it is ſutficient to declare the intent of the Deviſoz that a Fee ſhould 
paſs; | | 


And as to the firſt, I conccivs that the condition is voyd; fo2 to re⸗ Anſwer. 


firaia generally, and that he ſhall not alien to any-but to J. S. is alt 
one: foz then the Feofoz may reſtrain him from altening to any ex» 
cept to himſelf, oz ſuch other perſon by name, whom he may well know 
cannot, noz never will, purchaſe the Land : So that this condition Mall 
take away all his power, and ſhall make a perpetutty in the Feoffee, 
which is quite contrary to Law, neither is there any authozity to war⸗ 
rant this reſtraint!: foz Littleton leaves the Feoffee at liberty to alien 
to any, except to ſuch a one in particular? . 

And as to the ſecond, J do agree, That if the condition to reſtrain 
the alienation had been erpzeſly to reſtrain the Deviſees and their 
Yeirs, dz to have reſtrained from aliening in Fee 02 in Tayl, oz foz 
anothers life, although the condition had been vopd, vet had it been 
ſafficient to have Mew the intent of the Deviſcz, and to have canſc> 
an Eſtate in Fee to have paſſes,  And'thergfoze J da agree tothe caſe 
in the 9 Rep. fol. 127. where one deviſed to his Mile foz life, and 
after ber deceaſe his Don William to ha ve it, and i William chall have 
iſſue male, that he hall have if, and if he have not iſſue male; his Don 
S. ſhall have it, and if he hath illue male, his Don hall have it, with 
line Remainders to his other Dons; and my Wil is, If any of my 


Sons, or their Heirs males, iſſues of their bodies, Alien, then the next 


Heir to enter, &c. And it was reſol ev, That the Son ſhould have an 
Ettate in Tayl 2 — Firff, by reaſon gg chele wozds, If 
he have no iſſue male, which is as much as to ſap. f dye without 
iſſus male. Secondly, becauſe he and hi rs males are reſtrained 
to alien: foz every reſtraint (eſpecially in Wills) does imply, that 
the party, in caſe he were not reſtrained, had power of the thing re⸗ 
ffrained. And ſo Bakers Taſe, Hillary 42 Eliz. Rot. 143. A De viſe 
to the Yasband and Wife, the Remainder to their two Sons, upon con- 
dition, thit if they oz their Heirs go about to alien, gc. is a Fee⸗ 
ſimple alſo; (oz the Yetrs being reſtratned to alien, does ſhew fully, 
that the Meir ſhall have the L:nd, foz otherwiſe he cannot alien it. 


But here in our condition, there are not any wozds to chew the in⸗ 
tent of the Deviſoz, that an Eſtate in Fee ſhall paſs, but the Deviſees 
are reſtrained to alien generally, which, as already J have ſhewed, is 


moze agrecable to an Eſtate foz life, then an Eſtate in Fee⸗ſimple, at 


the leaſt he does not ſhew any certain intent, that tha Deviſees ſhall 
ha ve an Eſtate in Fee, but that remains dubious, and therefoze the 
ſafe way is to take the ſame at cozding to the Rules of Law. | 


The third clauſe to explain the intent of the Deviſoz in this caſe is 
the clauſe of the Charge 1mpoſed upon the Land by the Deviſoz, viz. 
Item, All the Lands I have given joyntly betwixt my Sons, is, that they 
ſhall bear part and part-like, going out of all my Lands, as well Free 
as Copy hold, to pay d my Wife Elizabeth for Dowry 40 l. every yea: 
during her life out of all my Lands, &c. And J conceive, that this 

a V clauſe 
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29 H. 8. Te- do agree, That if one deviſe Land to another, paying 20 l. oz another 


ſtament 18, ſum in > is a good De vile in Fee; but it is otherwiſe when 
4 —— 
78. 


intended to 


a angle, and dyed; and agreed, that the Devi 

a, although the annual p;ofits exceeded the-mony 

e H ai n, fog it is not limited to 
Land 02 pzofits, but is a payment in groſs, and it 
-the Deviſte may dee befoze be can receive ſo much 


Aud aftf*cwards, | viz. Trinit. 1) Jacob. All the Barons, ( ſcil.) 
Tanfield, Br omley, and Denbam, delivered their ſeverally, 
yat Henr) at Lock hav an Eftate onely 


Trinit. 


Wh 
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Trinit. 16 Jacob. Wood again a Seal and Joo: 2 


| * an Action of Treſpaſs, fo; that the Defendants the 16 of De- 


cember, 15 Jacob. ten Yivez of Leather of the Plaintiffs, amounts 
ing to the value of 101. at Tiverton, did take and carry away, ad dam- 
num 201. &. | | 
The Defendants as to the fozce and arms pleaded Not guilty, and 


as to the re ſidue they ſaid, that the City of Exeter is, and time out of 


minde was an ancient City, and that within the ſaid City there ia, 
and foz all the ſaid timo was a @ociety of the Art of Cordwainers, in⸗ 
cozpozate, by the name of The Mafter, Af , Wardens, and Com- 
monalty of Cordwainers of the City of Exeter; and that the ſaid Maſter, 
Aſſiſtants, and Wardens, have uſed foz all the ſaid time to make By⸗ 
laws foz the government and p:offt of the ſaid Society, and to impoſe 
reaſonable Fines and puniſhments upon the bzeakers thereof. 


. - Andthat the 24 of July, 44 Elizab, nn we Afiftants and Wars 


dens did ozdain, That no perſon; Burgeſs, or Foreigner, not being a 
Brother of the ſaid Society, ſhould make, ſell, or offer to ſell, or pro- 
cure to be ſold within the aforeſaid City of Exon, the County or liberty 
thereof, any Boots, Shooes, Pantofles, Pumps, or Startops, or any other 
wares belonging to the ſaid Art, under pain of forfeiting to the ſaid Ma- 
ſer and Wardens for the time being, for every offence ſuch ſum (not ex- 
ceeding 40 8.) as ſhall: be aſſeſſed by the Maſter, Wardens and Aﬀiſt- 


ants, or the greater part of them: and that if any perſon of the ſaid 


Society, or any other exerciſing the ſaid Art, or any thing concerning 
the — inhabicing within the ſaid City, or the — liberty of 
the ſame, who ſhall break the ſaid Order, ſhall refuſe to pay ſuck ſum as 
ſhall be aſſeſſed, upon true proof firſt thereof had of the breach of the 
ſaid Order, that it ſhall be lawful for the ſaid Maſter, Aſſiſtants and 
Wardens, or any three of them, taking with them a Conſtable, Bayliff, 
or Serjeant of the Mace, or other fit Officer of the Kings, to enter in- 
to the Houſe, Booth, Shop, Warebouſe, or Cellar of ſuch perſon ſo re- 
fufing, and there, by the diſcretion of the ſaid Maſter, Aſſiſtants and 
Wardens, or the 22 part of them, to diſtrain any of their goods 
then being within the ſaid Houſes, &c. for the ſaid ſums forfeited, ſo 
that it doth not exceed the treble value of the ſums forfeited, and to de- 
tain the ſame : Yet nevertheleſs if the owner within thirty days ſhall ſa- 
tisſie the penalty, then they ſhall redeliver the goods: And if he doth 
not ſatisſie, that then the ſaid Maſter, Wardens and Aſſiſtants, or the 
greater part of them, have power to appraiſe the goods: taken by the 
oath of ſix perſons, and thereupon to ſell them, and to reftore the ſur- 
plaſſage to the owner, ay | 1 
And the Defendants ſaid, That at the ſaid time in which, ac. and 
time out ol minde, there was and ought to be a Maſter, two Wardens, 
and twelve ACiſtants of the ſaid Society within the ſaid City, and no 
moze; and that the ſaid Edward the firth of December, and befoze, and 

ever fince, was Paſter, and the ſaid William and Thomas Payn were 
Wardens. 8 N , 42 £35 : 
That the 29 of July, 15 Jacob. the Plaintiff at the ſaid City then 
being an Jnhabitant within the ſaid City, and no 15zother of the ſaid 
Society, vid make divers Shades, and them there to (ale did expoſe, 
and that the ſaid Paſter and r and one J. G. T. K. R. I. * T. 
2 4. 
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I, 


k. T. C. G. and I. G. — 2 and — maja por — the ſaid Al. 
ſiftants eth of July, the 15 Jacgd. did impoſe upon the 


. fo2 the ale ices" 2 
And they ſaid further, that the Plaintiff committed the like offence 
the:ſeventh ol October, 1 5 Jacob. and 33 5:46. impoſed by the Pafter, 


Wardens and-Aſſitants, and the like offerice:the 20 of Novemb. 13 


Jacob; and 33 8. 4 d. impoſed by the Paſter, Wardens, and eight of 
the Aſſiſtants; and thelikeofence the ſecond of December, 15 Jacob. 
and 33 5. 4 d. impoſed the third a December the ſame year, by the 
Palter and Wardens, and nine Alliſtants. I: 

All which ſams'do-amonnt;to 61. x35. 44. 

x: hat the fxth of December, the x5 Jacob..:the-Plaintiff had notice 
ol the ſaid ſums-ſo impoſed;/ auvalthoagh'he thereupon payy 198. pars 
cet thereof, yet he did refuſe tu pay the reſidue, which refufai the 16 
— — was duly pꝛoved e the ſaid $Þafter and Mardens: 
wherefoze the 16 of December, x'5 Jacob. the Paſter, Wardens and 
Aſiftants, taking with them John Sowland a Ser jeant of the Mace, 
did take the lain ten Vives in the ſaid Cite in thei name of a Diftreſs, 
and took them away, detained them foz thirtv days after the laid Di- 
ſtreſs: and becauſe the Plaintif# vid not pay the reſidue of the ſaid 


61. 13 5. 4 C. nag agreed tos the ſame, the fatv Maſter and Wardens, 


and T. B. G. G. M. A. T. K.. G. M. B. K. I. W. T. and R. T. being 
the nin ez part ot the Alliſtants, after the ſaid thirty days, viz. 15 Jan. 
x5-ſacob;” at the ſaid City vid cauſe the ſaid Yives to be appꝛaiſed by 
18855 of R. S. &c. fix appzoved men of the ſaid City, who a ppꝛaiſed 
themat 7 l. and the ſaid Defenvants, and Thomas Payn, andthe majoz 
— — did ſell them tos 7 1, and they ſaid, tbat the 
urpluſage amounted to 25 8. 8 d. and no moze; which the laid Wil 
liam and Thomas Payn, with the aſſent of the Maſter and greater part 
of the Alſittants, befoze the Suit, to wit, the ſeventh ol January in the 
fame year, at the ſald City did offer to pay to the Plaintiff, but he re. 
faſey fo accept-thereof- Abſque hee, that the Defendants are guilty 
at Tiverton, oz an other place out of the ſaid City of Exeter. 
pon which Plea the Plaintiff demurred. | 

And J conceive that Judgment ought to be given foz the Plaintiff. 

And herein J will not and at this time to argue, whether the Cu- 
ffom will warrant this By⸗law, betauſe there hath been a reſclution 
in the Cale inthe 8 Rep. fol. 125. foz London; enely J obſerve that 
the Customs of London are confirmed by Act of Parliament, but ſo 
ars not the Cuſtoms of Exeter 

But admitting that the Cuſtom will warrant this By. law, to re. 
firain a legal Trade 02 Art within the ſaid City, vet J conceive this 
By-law is utterly voyd foz thzee canſes ; and if it were good, pet ha ve 
not the Defendants purſued the ſame, in taking and ſelling of the 
goods, and that foz two canſes. | - 
And as to the firff, the Defendants have exceeded their Cuffom in 
the extent of this By⸗ law as to the plate, foz the @ociety of the Art is 
allevged to be within the City of Exeter; and then they alledg the 
Cuffom fo be, That they have uſed ro make By-laws for the better Go- 
vernment and profit of the ſaid City; ſo that all the Cuſtom is confirm, - 
ed to the City: but the By-law does exceed this, fo2 it is, That none 
ſhall make, ſell, or offer to ſell any Shooes, &c. within the City or the 
County of Exon ;' the which is not warranted by the Cuffom : as in 
5 Rep. Chamberlain of London's Caſe, it was ozdained, That if — 

Citizen 


Wood againſt Scarl — ' 48 
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Citizen oz ſtranger ſhould ſend any Cloth te ſell within the City befoze 
it wall be baonght to Blackwell-Hall to be viewed and ſearched, this is 
reſolved to be good, although it do binde a ſtranger: but the reaſon 
thereof is given, becauſe the-offence is committed within the City; 
wherenpon Jobſerve, thatthey can make no Oꝛder to extend without 


the Citp. r S 1 7 N 7 e 

This By⸗law does exceed their power in the things pꝛohibited, any 3 
that in two things: Firft, That none ſhall make any Boots, @hooes, xt. f 
within the City oꝛ County, whereby every man is reſtrained to make 
ſueh things foz his own nſe, oz foz his Maſter oz Family, and ſuch re⸗ 
fkraint is clearly againſt Lam and Reaſon. foz although that Compa- 
. nies of Trades in Cities and Towns are allowed by the Law, vet they, ' 
canact by any Cuſtom reſtrain a man from making anything perta 
ing to their Art foz his pꝛivate uſe: and therefoze if this By-law had 
been, That none ſhould uſe the Art of a Shoomaker within the City, 
this had been good; but to reſtrain any, that he map ngt make Shoces 
foz himſelf within the City, this is doyd. . Vide CUdks 8 Rep. 129. 
Wagons Caſe: where it was reſolved, That he might make Candles 
a his own uſe; and ſo everꝝ one map bake and bzew foz their own 

e. of * + 5 Mr. | — | ; 2 

Furthermoze, the Defendants have not alledged anyCulfom, That 
none ſhall make any Dhooes, ec. within the City, xc. except thoſe of 
the Society, but onely that they may make By-laws foz the good go- 
vernment and pꝛoſit of the @ociety of the Art; and the making 
of Shooes fog ones p2ivate uſe is nothiag concerning their @ociety : 
and this is pꝛoved by the reſolution in the ſaid Caſe, and by the Statute 
of the fifth of Elizab. hat none ſhall uſe any Art, in which he hath not 
been educated as Appzentice foz ſeven years; vet it is lawful foz any to 
bake oz hae, oz to make any.manufacurefoz his paivate uſe, without 
any offence to the Statute. ©o Cooks 8 Rep. 125. Bir George Farmers 
Cale: Ve as Lo2dof the Mannoz of Torceſter did -pzefcribe to have a 
Bakehoaſe, and no other Baker ſhould ſell” bꝛead there, this was a 
good Cuſtom, but to reſtrain any from baking oz himſelt cannot be a 
good Cuſtom. And the Caſe of the Taylors of Ipſwich , 1x Rep. fol. 
55. Dzder, That none ſhould uſe the Trade of a Zayloz, until he be 
pꝛeſented to the Paſter and Wardens, and allowed by them; yet one 
nay make Clothes foz his Maſter and Family, in caſe the ſaid conffi- 
tution were good. bed 

This By-law does reſtrain other perſons ta uſe their Arts; foz it is, 4. 
That none ſhall do any thing pertaining to the Art of Shoomakers : 
and it is apparent, that many things vo pertain to the Art dt a @hoo- 
maker, which are to be done by other Artificers ; foz all things be- 
long to the Art which of netellity muſt be uſed with the Art, and with- 
out which the Art cannot be uſed; as Leather, which is to be made by 
the Tanner; Laſts, which are to be made by the Laft-maker ; Auls, 
by the Smith; Thꝛeed, and divers other things: and all 'theſe by this 
By-law are pꝛohibited, not onely to be ſolv, but alſo to be made by any 
not being of their Society. - TEE 

The penalty impoſed by this By-law, is not warranted by the Law, 3. 
noz by their Cuſtom, foz that ought to be reaſonable, and ought to be 
erpꝛeſt, to the end that the Court may juvg whether it be reaſonable 
o2 not: and therefoze it is reſolved in Wagons Caſe, That the Pain 
ought to be reaſonable, 1. In reſpect of the manner thereof; and 
therefoze it ought not to be by impziſonment, foz that is againff _ 

Arta 
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II. 


Judgment. 


Charta, cap. 29. as it was adjudged in Clarks Caſe, 5 Rep. fol. 64. 
. In regard of the quality: and therefozeif is much debated in Wag- 
ons Cale, if the penalty of -5 1. were teaſonable oz not: but here no 
xertain penalty is ſet down, but left to the-diſcretion' of any of the 
- Shoomakers” of Exeter, and that is againſt the courſe of all Laws; 


- fox when a Law is made, it is neceſſary that the penalty thereof ſhould 


be known, to the end men might not offend. 
But admitting this Dzver to be good, pet have not the Defenvants 
ny the ſame in the taking of this Diftreſs, and that foz two Rea- 
V . 2 
Chey have diſtraines befoze their time, foz the Dzder is, That if 
any refuſe to pay the ſum aſſeſſed, that then upon due proof thereof they 
may diftrain, &c. and then ther plead, thee the refuſal of the Plaintiff 
to pay the ſame, was duly proved before the Mafter and Wardens, which 
is inſafficient : foʒ when it is ſaid, upon due proof, this: is intended 


upon pzoof by Nu as in 10 Ed. 4. 11. On a Bond with con diti⸗ 
on, that it the Dbligoz pzoves that it was the will of A. that B. ſhall 
make an Eſtate to the Dbligoz, ec. this pzoof muſt be by Uervic : 
but it it be to be p2oved befoge J. S. there it is ſufficient to pꝛoduce wit⸗ 
neſſes that will teſfifie the ſame: and ſo in the fourth and fifth'of Queen 

Mary: where Buckland was bound to the Wozy Ewert, to pzodace befoze 
—— — — a — — 
faid Lov, and that they paoved; that he div not ow the ſaid Debt; and 
agreed to de no good Plea, becauſe he did not ſhew how the pzoof was 
made befaoze the ſaid L 0d. : 

"Do that this Plea is utterly inſufficient, . Becauſe no ſuch poof can 
be made befoze the Paſter and Wardens, as is intended by the Oꝛder. 
2. Becauſe the Defendants have not ſhewn how the pzoof was made, 
fo that the Court might judg whether it were ſufficient oznot : and ſo 
in 22 Ed. 4. 40. the Lo2d'Liſles Caſe : upon a Bond, that if the De- 
fendant chewed ſaufficenf diſcharge of a Kent, xc. who pleaded that he 
did offer to ew a ſuffittent diſcharge, and agreed to be no Plea, foz 
he ought to ſhew what viſcharge, that the Court might juvg thereof. 

o in the ninth Report, Caſe ot the Abbot of Strata Marcella, fol. 
34+ in a Quo Warranto, the Defendant pleaded, that the Abbot 
had and uſed divers liberties, which he could not have without a Char- 


ter, and reſolved no Plea, unleſs by reaſon of the Statute of the 32 of - 


The Bever is, That upon refuſal to pay the penalty, and upon proof 
thereof, the Maſter, &c. may enter into the Houſe, „Shop, Ware- 
houſe; or Cellar of the or, and there to diftrain any of his 
goods, &c. And the Defendants have not averred, that theſe goods 


were taken in any of the ſaid places, but onely at the City of 
Andat laſt it was adjudged that the Plea was not ged. 
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ilty ot Conſpitacy. Vid fury. 
Por 7 ba catinot be where the In- 
dictment is inſufficient 132 


Copyheld. 
What ſhall be . to ph 6. 
mittance 5 WE 

holder. nece to bea Ka 

Ges, and what —— he hath with · 
ut admittance 82 83 
Nhere the eftate ſurrendred remains 
until admittance 84 


Court 64 Proceſſe in Courts. 
Records of a 


Hat ticge hall be limited in 
Law to make an eſtate upon 
41 


oofs of the Law of things wied 
fy 9040 tha Court 4 2 
Preſidents and Coſtome of a 


* 8 1 aLaw in that Court... is, 


Devils 7 ef ator and E xecntor, Gs, 
Wir, words of limitation 
comming aſter the eſtate in a 
Deviſe , ſhall abridge che eſtate 


deviſed. 1,2,3 
55 5 


iſe to a man and bis heirs , wod 
words ſhall make a limited fee, or 


* 


contingat, cc. where thoſe 
. eftare Tail, or other eſtate 4 
Wy the AR of the Executor that 

. nbt be ſaid to be the AR of the 


' Teftaror. 47 
Where an Executor ſhall not have 


choice to take as a Deviſee 
Where the aflegt of the Executor to 
. the deviſe ofthe L. 


417141 


accounted any Execution, 8s to 
the Deviſe of the Rent out of the 
© ſane Land, and where n 


Where 0 perpetual charge aevifed? - 
be paid out of Land, ſhall make 


ourr, the effectuall 


the party that is to pay the ſame 
tenant in fee-limple 85 


How far the intent of the Deviſor 
ſhall be admitted, and bow larpe- 
ly obſerved by 105 106 135 


Certainy oa w. ein the demand 
of Dower as wel as in the writ 56 


FEcclefiaſtical Perſons. 


Here the confirmation of - 
the Patron and Ordinary of 
a charge made by the In- 
ere. and where not 


Leaſes made oy the Incumbent, = 
. confi $007 Patrons or —_ 
where not 

4 * — the mn 
which are 11 and what are yoi- 
dable, and difference i in ſuch caſe 
berween a Leaſe for years ib. 

. Entry and Claim, 

Where the heire ſhall not enter 

for Rent reſerved by the Anceſtor 


Error. ny 

In Dower for not demanding in cet - 
tan 56 
Where the writ is ſuſpended by ma- 
king a Leaſe for the term 57 
What Certificate ought to be of a 
writ of errour, and the mannor 


of it ib. 
What perſons ſhall have a Writ of 
error 71,72 


Execution. 

Where upon a Capjas pro Fine, or 
ad ſatisfaciendam, the Defendant 
ſhall be ſaid to be preſently in ex- 
ecution without prayer of = 
party, and where not. 

E xecutors, Adminiſtrators , of 


2 Wes 
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54 Who ſhall be aid an Affignee 


in Liw, to take a Leaſe, 40 


nd ſhall not be Executor of Executor is the Aſſig- 


nee in Law of che firſt Teſtator co 
take a Leaſe ib. 


F elony, 


N a falſe impriſonment for felony, 
the Defendant who juftifics muſt 
ſhew ſome matter in fact - in- 
uce 


* r 


Rent Charge on condition preced- 
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dy ce his ſuſpicion 62 
What ſhall be 8 good ſuſpicion to 
apprehend one for felony 62 


Fareſts, Woods, and Parks, 


Definition of a Foreſt, and what 
makes a Foreſt 26 | 
Subject can have no Foreſt ibid. 
Preſcription to have a Park in a Fo- 
_ reſt, how good . ibid. 
Paik ina Foreſt not ſufficiently in- 
cloſed, how forfeited 27 
New fees toa Keeper of a Park, not 
good againſt the Succeſſor 31 32 


F raud, Covin, Dſuriaus Contracts. 


Fraud. Covin, or uſurious Con- 
tracts, although proved, yet muſt 
be found to be fo by the Jury, or 
elſe not good 5.83 | 


Habendum. 


| Here void for contradiction 
of former words of grant 
| 101 
Infant. 
LF 7 Hat perſons ſhall take advan 
tage of Infancy to avoid 
. the eſtate made by an Infant 44 
Feoffment by Infant, none ſhall a 
void it but himſelf and his heirs. 
44,45 
Appearance for an Infant by Attor- 
| ney, not good 73 
How he ſhall ſue , and how defend, 


ö 


Where the entry of one is the entry 
of both 129 
Where the Aſſignment of Dower 
by a Joynture to his wife , ſhall 
binde his companion 130 


Iſſue joyning. 


Wbere the Iſſue ſhal not be joyned, 
becauſe the Counties cannot joyn 
G2, 

Where the Iſſue is of matter of Re- 
cord, or,of matters done in two 
Counties, the iflue ſhall be upon 
one only 63 


7 ary, 


Jury not guilty of Conſpiracy for 
finding any perſon guilty of felo- 


oaths, 131 
Leaſes. 


WV Eat agreement makes a leaſe 
for years, without the word 


Demiſe and grant 3 
Leaſe for years, no time to begin, be- 
gins preſently 21 


| The Stat, 1 Elix. concerning Leaſes 


made by Biſhops, expounded 29 
30 
Licenſe. Vid. Authority. : 
Limitation. Vid. Condition. 


Maſter and Servant, | 


and who ſhall be his paged 
74 

By whom he ſhall appear 75 
What things are voidable made by 
him, and who ſhall avoid _ 
$014. 


foyntenants, and tenants in Common. 


What AR ſhall binde the ſurviving 
Joyntenant, and what not 43 


ing the eſtate ſhall not bind the 
ſurvivor ibid, 
What Rent tbe ſurviving Joynt-te- 


nant ſhall have. Vid. Rents. 
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W Hat things a Maſter ſhall an- 
ſwer for his ſervant 128 


Obligations. 
Ond for payment of money and 
no day of payment, no damages 
without demand 20 


Occupant. 


Hat things ſhall go to an 
occupant, and what not 


94 
How the occupant ſhall plead 56:4. 
Park. Vid. Foreſt. 
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Parſon and Patron. Vid. Eccle- 
ſiaſtical perſons. 


Payment, ſatisfattion, and de mand. 


Ond for payment of money, and 
Bc, day appointed, no damages 
without demand 20 
Vid, Obligation. 

Where generall averment of pay- 


ment and ſatisfactian ſhall be good 


‚ 81 
Releaſe of all demands, how 3 
the large extent of it 124 
P leading. 


Where a Declaration in an Action 

on the caſe ought to be particular, 
* and where general 5 
Matter doubtfully pleaded moſt 


ſtrong againſt him that pleads it 


; 46 
Releaſe pleaded in Daum fuit infra 
ætatem 5 Vid. Releaſes. 


To what time the word Exiftexce 
ſhall be applied 6 
Non tenure, where the tenant may 

plead it, and where not 73 


Preſcription and limitation, 


Preſcription to kill and hunt Conies 
for preſervation of Common, not 


: 


good _ 11 
Where unreaſonable and void 11,12 
Of a Common ina Foreſt, not good 

26 
Of profit or Common in land ex- 

cluding the owner, not good 10. 

For a Park in a Foreſt Vid. Foreſt. 


[Releaſes and Revecations. 
A Uthority to revoke, how ſtrict- 
ly to be obſerved 28 
Stat, 27. Elix. concerning Revoca- 
tions explained 22 
Pleading ofa Releaſe by the Defen. 
dant in a Dum uit infra ætatem 
6 


4 
Releaſe in Treſpaſs not good with- | 
out ſhewing it was before Be 
id. 


» apr 
tre ſpaſs ibid 


Where the firſt clauſe in the Releaſe 
ſhall make the Releaſe good, al- 
though a ſubſequent ſentence 
make it but conditional 102 

Of all Demands, the beſt Releaſe, 
and what. is thereby teleaſed 124 


Rents. 


Where the wives acceptance of the 
Rent makes the Leaſe made by the 
Husband to be good 3 3 
Surviving joyntenant ſhall not have 
the Rent reſerved on a Leaſe made 
by his Companion 44 
Where the Deviſee of a Rent ſhall 
loſe the Rent by becomming Ex- 


ecutor a Y 3 4 
Ee ver ſſon. 


Grant of « Reverſion at adayto 


come void, and why. 109 
Statute Merchant, and of the 
Staple, 


8 Four of the Statute Merchant 17 


The ſcope and ſigniſication of 
the Statute Merchant, and why 
made with explanation thereof, 
and the way of proceeding there- 
in 19, 20 
No day of payment expreſt, good 
preſently 120 
Releaſe to Conuſor of a Statute of 
all right in the Land, no bar 124 


Statutes. 


27. Eliz, Concerning Revocations 
22 

5. Ed. 6. For Ingroſſing 6 
11. Hen. 7. 20. Conceruing Eſtates 
Tail expounded >. 
. Eliz,, Concerning Leaſes made by 
Biſhops, expounded 29 40 
31. & 32 H. 8. Concerning diſſo- 
lutions of Religious houſes ex- 
plained 92 33 
39. Eli, 2. For converfion of Til- 
lage expounded 89 
5. & 39. Elis. For rating Servants 
wages 119 
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ſants expounded 122 
The Statute 11. H. 7. 20 wy” 
2 


os T asle. 


WW 7 Here the heir in Tail ſhall be 
bound by a Leaſe made by his 
Father, and where not 27,28,65 
Where the heir of tenant in Tail 
ſhall be remitted , and where not 
103 


T enant in Common. Vid. Peyntenant. 


T enant at will 
Makes a Leaſe and the Leſſee enters, 
the Leſſee is only Diſſeiſor, other- 
wiſe of a Feofment I4 
Teftator, 2 De vs ſer. 
Treſpaſſe. 
Where a man, for the pablick good, 


may juſtific a Treſpaſſe 11 


1 * ruſt and Confidence. 


An excellent Preſident of a Decree 
in Chancery, declaring where one 


© Truftee ſhall be anſwerable for 


the other, and where not 35, 36 
37 


23. & 28. Eliz, Concerning Recu- To Truſtees. and one aſſigneth o- 


ver, the Aſſignor ſhall be anſwer- 
able 38 


T ythes. 


Any man may hold land diſcharged 
of Tythes 33 
Leaſe by a Parſon of his Gleab , he 
ſhal have his Tythes notwithſtan- 


ding | ibid, 
Uſuricrns Contracts. Vid. 
: Fraud. | . 
Warranty. 


Warranty binds the 
right, but only tillthe Warranty 
be defeated 77 


Waſte. 


Grant to the Tenant, that he ſhall 
not be impeachable of Waſte , he 
ſhall not plead this in Bar, but 
only have an Action of Covenant 
| - thereupon 117 


Wills. Vid. Deviſes. 
rods. Vid, F oreſts, 


